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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8849. 


BERTHA N. MILLARD, BEULAH C. NEWHOUSER, 
ROY L. NEUHAUSER, MAY IMOG&NE NEU- 
HAUSER DOVE, ROBERT P. NEUHAUSER AND 
CHARLES WILLIAM NEUHAUSER, Appellants , 


BURNITA SHELTON MATTHEWS, EXECUTRIX, 
ESTATE OF ENOLA NEWHOUSER REEVES, 
KNOWN ALSO AS ENOLA H. NEWHOUSER, AND 
LUTHER H. BROWN, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIE* FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code (1901), Sec. 226; (1929), Title 18, 
Sec. 26; (1940), Title 17, Sec. 101. The jurisdiction of the 
lower tribunal includes contests over the validity of testa¬ 
mentary documents, and this appeal arises out of such a 
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contest. The pleadings and facts disclosing the basis upon 
which it is contended that the lower tribunal had juris¬ 
diction and that this Court has jurisdiction upon appeal to 
review the judgment in question are that a petition was 
filed for the probate of documents alleged to be the last will 
and testament, and a codicil thereto (App., p 2), an answer 
and caveat was filed (App., p. 5), issues were framed and 
were tried by jury (App., p. 5), the jury returned a verdict 
(in part by direction of the Court) sustaining the docu¬ 
ments (App., p. 83), judgment was entered upon the verdict 
(App., p. 94), and this appeal followed. During the course 
of the trial certain matters occurred which it is claimed 
constituted reversible error, and they are dealt with in 
detail hereafter. 


STATEMENT OF CASE. 

The issues were the same with respect to each document, 
namely: was it the last will and testament, or codicil, of the 
decedent; execution and attestation; testamentary capacity; 
fraud, deceit, undue influence, duress, coercion (App. pp. 
83-4). The evidence supporting mental incapacity was 
overwhelming. 

A fair analysis of the evidence (App. 7-74), would pre¬ 
clude the possibility of completing this brief within the 50 
pages permitted by the rules. Accordingly, we shall limit 
this statement to some of the illustrative high points of the 
testimony, and beg that the Court will read the complete 
record. We shall refer to the decedent indiscriminately as 
Mrs. Reeves, Enola and the decedent. 

She died by suicide on March 1, 1943 (App. 2). The al¬ 
leged will (App. 3-4), after a few small bequests, left all 
jewelry, furniture, rugs, china and glassware to Mrs. Luther 
H. Brown and the residue to the Masonic and Eastern 
Star Home, and named as executors Burnita Shelton 
Matthews and Luther H. Brown with a commission to each 
of them of 5 per cent of the entire estate, real and personal. 
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The alleged codicil (App. pp. 4-5) increased by $175.00 
the amount of individual legacies, struck the residuary 
clause and substituted one in favor of said Luther H. 
Brown (App. 33). 

Mrs. Matthews drew the will and obtained two of the 
three witnesses to it, Edwin Shelton, her brother, and 
Bertha Pollack. The testimony of the attesting witnesses 
to the will is at pages 7-8 of the Appendix and of Mrs. 
Matthews at pages 24-29 thereof. She was present through¬ 
out the signing and attesting of the will and superintended 
the same. The attesting witnesses to the codicil were Joseph 
Robert Cusick and Burch Millsap whose testimony appears 
at pages 8-14 and 20-24 of the Appendix. Brown drew the 
codicil, lie and liis wife were present during its signing and 
attestation, he superintended the same, and their testimony 
appears at pages 32-41 of the Appendix. The estate 
amounted to about $19,000.00 of which approximately $5,000 
represented the equity in the real estate (App. 29). 

Mrs. Brown, the wife of one of the executors, on cross 
examination was asked if, on the Saturday before Enola’s 
death Mr. Brown said to Mrs. Norton that he had noticed 
how badly Enola had been acting for sometime, he had 
never seen any one slip as fast as she was slipping and if 
anything was going to be done it would have to be done 
real quick; the witness had that day taken a paper out of 
a jar and shown it to Mrs. Norton; if on the same day she 
had asked Mrs. Norton if she had ever seen any one slip as 
fast as Enola was slipping; if about two weeks after Enola’s 
funeral Mrs. Norton had said to the witness that she knew 
Enola was crazy; to all of which questions the witness 
replied that she could not recall and that was the best she 
could say about it, that was all she could say (App. 40-1). 
Mrs. Norton testified to each of the occurrences about which 
Mrs. Brown was so questioned (App. 60-1). 

Enola told Mrs. Ella Ashton Brown that her relatives 
were selfish, were critical of her and her attitude, and had 
left her to take care of her mother (App. 3-15). She told 
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Mrs. Matthews that while her sister Beulah stayed with her 
she wanted to be taken care of, and that both her sisters 
and her brother left to her the physical care of her mother 
and did nothing but criticise her (App. 27). She told an¬ 
other witness her family had run out on her (App. 20). 
These three witnesses were called by the caveatees. Enola 
also told her sister Mrs. Millard, one of the caveators, after 
the mother’s death, that she had grown tired of taking care 
of her mother (App. 52). 

Mrs. Millard testified that Enola suffered with appendi¬ 
citis in the fall of 1899 and ever after insisted upon being 
waited upon, never helped with housework or even the 
cleaning of her own clothes, and when she wanted a cup of 
tea or coffee or a glass of water or milk, invariably called 
upon some one to get it for her (App. 48-9). Beulah New- 
houser, the other sister, testified that Enola was eighteen 
years of age when she was born, from her first recollection 
Enola always insisted upon being waited upon (App. 53); 
for two years before the mother’s death Mrs. Norton, an¬ 
other witness, cooked chicken and beef broth for the mother 
every Sunday and sent over many hot meals for which she 
received no compensation, and Enola would first pick out 
what she wanted from the meals and let the mother have 
the balance; when the mother was very sick toward the last 
Enola asked Mrs. Norton to come over and help her, she did 
so and brought an electric heater for mother’s room, and 
numerous bed and toilet articles specified in the record, be¬ 
cause Enola had everything put away and would not get 
them out (App. 56). Mrs. Norton testified to the same 
effect, and said that when the doctor started coming before 
the mother’s death she was there practically every day, 
spent twx> nights caring for the mother, giving her a bath, 
changing her clothes and bed clothes, during the last ten 
days washed her every day and gave her a bath every 
other day, all at the request of Enola and Beulah (App. 58). 
Beulah testified that she purchased and cooked food and did 
such of the housework as Enola would permit her to do, 
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which was not much. Beulah took good care of her mother, 
bathed and rubbed her, got most of her meals, did the wash¬ 
ing and ironing and the nursing of the mother, and Enola 
did none but even had the mother wait on her when she was 
unable to do so (App. 56). 

Mrs. Ida M. Ramsay said that she had known Enola all 
her life, more than fifty years (App. 61); that for some time 
before the mother’s death witness frequently attempted to 
get in to see her but only succeeded once when Beulah let 
her in and Enola tried to prevent her going up, but witness 
insisted and found the mother in a most deplorable condi¬ 
tion, her hair hanging down in strings, witness went out 
and bought some hair nets, put one on the mother’s head, she 
cried and thanked her and said witness was so good to her 
and Enola would not do anything for her (App. 62). In the 
mother’s last illness Enola telephoned and asked witness 
to visit the mother, found her in bed in a terrible condition, 
had on a shirt that was black from dirt and a nightgown 
just as bad and wet, the sheets were equally filthy and wet, 
the mattress was wet, Enola asked if she would take care 
of mother, before she left that night the three of them put 
on a rubber sheet, told Enola to get a clean shirt, night¬ 
gown and sheets. Beulah and witness put them on and 
witness bathed her before leaving, returned the next morn¬ 
ing, all the dirty things were back on her and on the bed, 
Beulah said Enola had made her help to make the changes 
and Enola said she did it because she did not have enough 
clean sheets. This was about 9 o’clock and the mother had 
had nothing to eat, it was at least thirty minutes before she 
could even get hot water, the house was not warm enough 
for a sick person, witness left about 5 o’clock, there was 
nothing for her to sit on all day, the chairs and two beds, 
including the one occupied by the mother, were piled high 
with things,* everything was filthy, curtains were black, 
bureaus and chiffoniers had dust a couple of inches thick 
on them. Enola told witness she need not stay to nurse the 
mother, said she had a friend coming in and did not want 
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witness to stay, although she had asked her the night before 
to take care of the mother (App. 62-3). 

Capt. Henry W. Bransom, a witness for the caveatees, 
testified that the tone of her conversation about her relatives 
was that she did not like them (App. 42), was “very bitter 
toward her father because of the manner in which she was 
treated under his will” (App. 46); she was very opinion¬ 
ated, of very strong character, very forceful, always wanted 
to force her own views upon you, did not react to adverse 
decisions with a great deal of grace but would usually come 
around to the opinion of the authorities at the Trust Com¬ 
pany (App. 43) “usually came around to—at least accepted 
the decisions that were made in connection wfith the estate”. 
“She agreed to them, abided by the decision made. Q. 
Which do you mean, agreed to them or abided by them? 
A. Abided by them”. That is what he meant by saying 
that she usually came around to the opinion of the Trust 
Company (App. 43, 45). 

After 1920 she kept her bedroom door locked at all times 
and before she would unlock the door and again after lock¬ 
ing it would count several times (App. 49-50, 53-4). This 
became more pronounced as time went on (App. 50). She 
had a habit of continually counting numbers out loud, mak¬ 
ing funny motions and movements in front of her face and 
body and shuffling her feet as if she were dancing. When 
locking or unlocking any door inside or outside she would 
shake the door, count, say darn, kick the door and rattle the 
knob, so much so that she kept a screw driver by the front 
door and was continually screwing up the knob where she 
had loosened it. (App. 53-54). Mrs. Norton said Enola 
always had the habit of counting out loud and snapping her 
fingers (App. 57). When she would come in Mrs. Norton’s 
house she would count all the time running up and down 
stairs for fifteen minutes or half an hour, knocking on the 
banisters, walls and doors and talking to herself, would 
always count and knock and talk out loud before and after 
opening and closing a door and after flushing the toilet; on 
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the Saturday before her death Mrs. Norton left her be¬ 
tween 9:30 and 10 P. M. standing in front of her own house, 
passing back and forth, dancing and counting, before Mrs. 
Norton left Enola did her counting and locked the door, 
then asked her to try it, then went back and tried it again 
herself, then had her try it, this continued for more than 
an hour, she came to Mrs. Norton’s house about midnight 
and said she had been in front of her house ever since wit¬ 
ness had left (App. 59-60). 

On the morning of the day during the mother’s last illness 
which Mrs. Ramsay spent at the house, Enola, after admit¬ 
ting her, closed the door, counted, unlocked the door, 
counted again, repeated this the third time, witness asked 
why she did this and she said “I always count a number 
of times before I lock or unlock a door”, she was always 
counting to herself (App. 63-4). 

After the father’s death in 1928 Enola quarreled terribly 
with her mother about the way the family surname was to 
be spelt on the tombstone, with the result that it was not 
cut upon the stone for more than five years, and then it 
was spelt in front “Newhouser” and on the back “Neu- 
hauser”. 

She frequently cursed and swore and struck her mother, 
father and her sister Beulah (App. 53,54, 57, 58, 62, 65) and 
on one occasion she threw boiling water on her sister Beu¬ 
lah, the scars of which are still on her ankle (App. 53); 
nearly every day she spit in Beulah’s face and kicked her 
several times a day (App. 55). 

In the presence of the mother, she frequently asserted 
that she was not her mother (App. 54-60). 

On one occasion, she jumped out of a moving automobile 
which was driven by her brother Roy, who is now deceased 
(App. 54). 

She told at least two witnesses that she had not lived with 
her husband, had never spent a night with him (App. 56,67). 

Mrs. Norton said that Enola was peculiar, flighty, would 
attract attention on the streets throughout the entire time 
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she knew her, by her dress and her actions, which became 
more accentuated after her mother’s death (App. 56). 
Around Thanksgiving, 1942, she was nervous and excited, 
much more so than at any time prior thereto (App. 57). 
About five weeks before Enola’s death, she told her cousin 
in witness’ presence that he was to have her piano, jewelry 
and oriental rug, and when he made a trip from Catawissa, 
Pa., to obtain same, she said it was too cold to get them for 
him (App. 57). On the Thursday before her death, when 
Mrs. Norton was in Enola’s house from 11 A. M. to 3:30 
P. M., Enola opened old packages that contained nothing 
but doughnut sugar, pieces of crackers and bugs and ate 
them, bugs and all (App. 57). When her husband died, and 
before he was buried, Enola was dressed in a red wine col¬ 
ored dress and acted as if she was very happy (App. 59). 
Enola had meals frequently at witness’ house, and if it hap¬ 
pened that scraps were left by other people she would eat 
some of them, pick up the balance, put them in a bag and 
take them with her (App. 59). Other witnesses testified 
that it was customary for her to go into a restaurant, look 
around, seat herself at a table where there was at least one 
man and begin talking to him, he would frequently move 
to another table and she would get up, do the same thing 
again and before leaving would frequently go around to the 
tables when people had finished eating, remove the scraps 
they had left and place them in a bag which she always car¬ 
ried with her (App. 66). 

Mrs. Norton also testified that after Enola’s body was 
' taken to the morgue, Mr. Brown asked her to telephone the 
Trust Company and.obtain the address of the sister Beulah, 
while she was talking to the Trust Company she was asked 
how Enola seemed when she last saw her, whether she was 
crazy, Brown heard this, put his hand over the telephone 
and told her not to say that she did not seem to be in her 
right mind because they might contest the will or cause it 
to be contested (App. 61). Brown did not contradict this 
statement. 
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Mrs. Ramsay, who had known Enola all her life, said that 
from 1908 to 1911 she saw her once a week, but after that 
did not visit as frequently because of Enola’s actions (App. 
62). A paper hanger testified that she tried to get him to 
do some paper hanging in her house but he refused because 
he did not think she was capable of making a valid contract 
(App. 66). Enola told a nurse that her father had left her 
out of his will and had left her nothing. She also said that 
her husband had left her the house, the furniture and all of 
his money (App. 67). 

On the day before Enola’s death, she was in Mrs. Nor¬ 
ton’s house, who tried to get her to go home, they started 
out and she said she saw a police car in front of the house 
and would not go out, there was no police car there, witness 
grabbed her arm and pulled her out, they turned the corner 
of 6th Street so as to avoid passing her house and when 
they got opposite her Aunt’s house she did not want to go 
in because she said the police were there waiting for her, 
but there were no police there (App. 60). Other witnesses 
testified that she frequently talked about the police being 
after her and would stand and sit at a window looking out, 
going back and forth, and saying she was afraid to leave 
the house for fear the police would pick her up, and that 
right after Thanksgiving, 1942, she began to mention that 
police were after her (App. 64-5). 

Testimony was given as to the condition of the house 
owned by Enola and in which she lived and the Court was 
requested to permit the jury to take a view of the same but 
it refused to do so (App. 51, 53, 56, 63, 69). 

It was stipulated that Enola was arrested in August, 1937, 
on the charge of using profane, indecent and obscene lan¬ 
guage and engaging in disorderly conduct on the street, and 
she forfeited collateral (App. 55-6). Before doing so, she 
consulted a lawyer and delivered to him a lengthly pencil 
memorandum which was admitted in evidence over objec¬ 
tion on the ground that it was a privileged communication. 
In it she stated that ‘ ‘ this is not a disorderly case or a case 
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of discipline. This is a traffic case” (App. 69-74). For the 
information of the court, the original document has been 
sent here. It is inconceivable that such a document could 
have been written by a sane person of Enola’s education. 
Mrs. Matthews testified that Enola was a well read, edu¬ 
cated person (App. 25) and the appellees put in evidence a 
record of Enola’s attendance at George Washington Uni¬ 
versity over a period of twenty years, where she received 
an A. B. degree and a teacher’s diploma in 1926 (App. 28). 

Mrs. Norton having testified to her willingness to pur¬ 
chase Enola’s house (App. 57-8) was asked why she was 
willing to purchase it but was not permitted to answer the 
question (App. 61). 

The appellants requested the Court to direct a verdict 
against the validity of both documents because the decedent 
did not know what property she owned, the facts in connec¬ 
tion with which are detailed in connection with Point II, 
infra, pp. 17-20). The Court denied this request and in¬ 
structed the jury instead, over the objection of the appel¬ 
lants, that the will was not obtained by fraud, deceit, undue 
influence, duress or coercion. (Point IV, infra, pp. 24-7.) 

The appellants requested the Court to instruct the jury 
that a person does not know how she wishes to dispose of 
her property if her wishes are caused by an unsound mind; 
that attesting witnesses are under the legal duty to inquire 
into all matters affecting the mental capacity of the makers 
of wdlls and codicils and in the event of failure to perform 
this duty the jury are at liberty to find that the testimony 
of any such witness is of no value; that suicide is a criminal 
•act and one who commits suicide is a criminal unless insane, 
and that there is a presumption of undue influence, fraud, 
duress and coercion because of Mrs. Matthews’ participa¬ 
tion therein and in its execution. The Court denied each of 
said requests. 
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POINTS. 

The concise statement of points, as amended, which is 
set forth in the record, states fifteen points. In the course 
of the preparation of this brief, however, it has been found 
practicable to reduce the number to eight. 

The original points contained in the concise statement, 
as amended, are as follows: 

“1. The verdict is contrary to the instructions of the 
Court, in that caveatees’ instruction No. 6 states that a per¬ 
son has the mental capacity to make a will ‘if such person 
retains sufficient mind and memory to know certain speci¬ 
fied things, namely: What property she owns in a general 
way, those who would be the natural objects of her bounty 
and relation towards them, the business in which she was 
engaged when executing her will and the contents thereof, 
hovr she wished to dispose of her property and that the 
will carries out her wishes,’ while on the evidence it is clear 
that the decedent did not know these things because of her 
mental unsoundness, and regardless of what she may have 
thought she knew, and also because from the evidence it is 
abundantly clear that she did not know what property she 
owned. 

“2. Because of the refusal to amend caveatees’ prayer 
No. 6, by adding at the end of the same the following: 

“ ‘Yet if they believe that her wishes were the result of 
an unsound mind, their verdict should be for the defendants 
on the third or eighth issue, or both of them, as the case may 
be. 

“3. Because of the granting by the Court of caveatees’ 
prayer No. 9. 

“4. Because of the granting by the Court of caveatees’ 
prayer No. 10. 

“5. Because of the refusal of the Court to grant cavea¬ 
tors’prayer No. 2. 
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“6. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 3. 

“7. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 5. 

“8. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 10. 

“9. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 13. 

“10. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 14. 

“11. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 15A. 

“12. Because of the refusal of the Court to grant cavea¬ 
tors’ prayer No. 17. 

“13. Because of the refusal of the Court to permit the 
jury to take a view of the house where decedent lived for 
many years prior to her death. 

“14. Because of the refusal of the Court to permit Mrs. 
Norton to answer the question why she was willing to pur¬ 
chase the decedent’s home. 

“15. Because of the admission in evidence of the paper 
given by the decedent to Wilbur Wingate.” 

The revised points are used in this brief, and are as fol¬ 
lows: 

I. If the decedent’s wishes were the result of an unsound 
mind, the verdict should -have been for the appellants. 

II. The decedent did not know what property she owned. 

III. Attesting witnesses are under the legal duty to in¬ 
quire into all matters affecting the mental capacity of 
makers of testamentary papers. 
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IV. The jury should not have been directed to return a 
verdict that the alleged will was not procured by fraud, 
deceit, undue influence, duress or coercion, but should have 
been instructed that there was a presumption of undue influ¬ 
ence, fraud, duress and coercion, which the appellees must 
overcome. 

V. The jury should have been instructed that suicide is 
a criminal act, and one who commits it dies in the status of 
a criminal unless unsoundness of mind prevents responsi¬ 
bility for the act. 

VI. The Court should have granted appellants’ request 
to accord the jury a view of the house occupied by the dece¬ 
dent for years prior to her death. 

VII. Mrs. Norton should have been permitted to answer 
the question why she was willing to purchase the decedent’s 
house. 

VIII. The paper produced by the witness Wingate was 
a privileged communication and should not have been ad¬ 
mitted in evidence. 

SUMMARY OF ARGUMENT. 

I. Since a person of unsound mind cannot make a valid 
will, it necessarily follows that even though a person has 
definite notions or wishes as to what she wants to put into 
a will, if they are the result of an unsound mind any will 
which she makes is void. 

II. If a person does not know what property she owns, 
she is not of sound mind and cannot make a valid will. The 
testimony in connection with this point demonstrates that 
the decedent did not know what property she owned. 

III. Attesting witnesses are not selected to perform the 
function of idiots, merely to write their names on a piece 
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of paper, but they have a duty to protect the proposed 
testator against any fraud in the execution of his will and 
to judge of his capacity. It is their duty to inform them¬ 
selves of his capacity before they attest his will. How¬ 
ever, two of the attesting witnesses to the will only saw the 
decedent for the few minutes that it was being executed. 
They made no inquiry of any kind, did not inform them¬ 
selves in any way as to her capacity, and grossly neglected 
their duties. One of the attesting witnesses to the codicil 
indicated very strongly that the decedent was not a person 
of sound mind and that as far as he could go was to say 
that she was not a person who did not know what she was 
doing “all the time. ,, While these two witnesses had ob¬ 
served the decedent over a longer period of time than had 
the two witnesses to the will above mentioned, their evidence 
demonstrates that they likewise failed to perform their 
duties as attesting witnesses. 

IV. Mrs. Matthews prepared the will. She is named as 
one of the two executors. The commissions of the execu¬ 
tors are fixed at 5 per cent on the entire estate, real and 
personal, which is a violation of Code (1940), Title 20, Sec. 
605. She selected two of the three witnesses who attested 
the will. She was present throughout its execution and 
attestation and superintended the same. These facts were 
all proved by the appellees. They created a presumption of 
undue influence, fraud, duress and coercion which the ap¬ 
pellees must overcome, and the appellants requested the 
Court to so charge the jury. The appellees’ prayer for a 
directed verdict should have been denied and appellants’ 
prayer as to the presumption should have been granted. 

V. The decedent died by suicide. Suicide is a criminal 
act in this District, and the jury should have been so in¬ 
structed. Under our law, the verdict that she was of sound 
mind is tantamount to saying that she was a criminal. They 
should have been informed that that would be the effect of 
such a verdict. 
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VI. The jury should have been permitted to view the 
decedent’s house. There was an abundance of testimony to 
the effect that no sane person would have kept it in the 
condition in which it was for years. If the jury had gone 
through this house, they could not possibly have believed 
that the decedent was of sound mind. They could not have 
been so convinced as effectively by the mere testimony of 
witnesses as by actual inspection made by themselves. Con¬ 
sidering the testimony, they might feel that witnesses dis¬ 
torted or exaggerated the conditions but their own eyesight 
would of necessity have shown what the conditions actually 
were. Refusal to accord the jury a view was an abuse of 
discretion. 

VII. Mrs. Norton, one of the witnesses for the caveators, 
testified that the decedent was not of sound mind. She 
gave numerous instances of unsound actions. She did tes¬ 
tify, however, that she and the decedent had talked about 
the latter selling her house to the witness, and that the 
witness had agreed that she would take it on terms stated 
by the decedent. This of course left the jury to possibly 
believe either that Mrs. Norton did not consider the dece¬ 
dent insane, or if she were that Mrs. Norton was willing to 
purchase the house from her and perhaps take advantage 
of her mental condition. Accordingly, Mrs. Norton was 
asked why she was willing to purchase decedent’s house, 
and upon objection the Court refused to permit her to 
answer the question, though the appellants stated they ex¬ 
pected her answer to be that she intended to turn over the 
house and its contents to the heirs and next of kin. 

VIII. It having been stipulated that the decedent had 
been arrested in August, 1937, on a charge of using pro¬ 
fane, indecent and obscene language and engaging in disor¬ 
derly conduct on the street, upon which charge she for¬ 
feited collateral, the appellees produced in rebuttal Wilbur 
Wingate, a lawyer, who testified that she had consulted him 
in his professional capacity about the arrest and she had 
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given him a lengthy statement in pencil which he produced 
and which was admitted in evidence over the objection of 
the appellants upon the grounds that it was a privileged 
communication and that its admission would be a violation 
and breach of the professional confidence existing between 
attorney and client. It is quite clear that this paper -was a 
privileged communication and that its admission was a 
breach of professional confidence. The death of the dece¬ 
dent did not terminate the secrecy of the document, nor did 
the fact, as Wingate also testified, that he and the decedent 
visited Mr. and Mrs. Brown to whom the decedent then 
made a statement similar to what is in the paper. He did 
not say that the paper was exhibited to the Browns or that 
any part of it was read to or by them. Therefore, even if 
the disclosure of its contents to them would have consti¬ 
tuted a waiver of the confidence there was no such waiver 
here. Furthermore, even had the paper been fully read to or 
by the Browns it would not have authorized the attorney to 
testify about or produce it. It would not even justify such 
testimony from the Browns, but it is notable that their testi¬ 
mony upon that point was not offered though both of them 
testified at length in the case. 

ARGUMENT. 

L 

If the Decendent’s Wishes Were the Result of An Unsound 

Mind, the Verdict Should Have Been for the Appellants. 

This point embraces original points as amended 2, 5, 6, 7 
and 9 (App., 86-9) and presents issues 2, 7 and 8 (App., 
83-4), appellees’ prayer No. 6 (App., 75-6) and caveators’ 
prayers 5 and 13 (App., 78-80). 

Appellees’ prayer No. 6 instructed the jury that age, 
sickness, eccentricities or peculiarities will not affect the 
capacity of a person to make a valid will if retaining 
sufficient mind and memory to know, among other things, 
“what property she owns in a general way, * * • how she 
wishes to dispose of her property and that the will carries 
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out her wishes” (App., 75). Appellants requested the 
Court to amend the prayer by adding at the end thereof 
“vet if thev believed that her wishes were the result of an 

m * 

unsound mind their verdict should be for the defendants on 
the third or eighth issue, or both of them, as the case may 
be” (App., 76). The Court refused to make the requested 
amendment. Appellants then proposed their prayer No. 5 
(App., 78-9), which was the same as appellees’ prayer No. 
6 with the proposed amendment incorporated therein. This 
was denied. Appellants then requested the Court to grant 
their prayer No. 13 that “a person does not know how she 
wishes to dispose of her property if her wishes are found by 
the jury to have been caused by an unsound mind”. This' 
was denied (App., 80). 

It is unnecessary to review the testimony in this connec¬ 
tion or to do more in that regard than to remark that there 
was an abundance of evidence to the effect that the decedent 
was of unsound mind, as will be seen not only from an 
inspection of the appendix but from the specific reference 
thereto hereinbefore and hereinafter contained. Certainly, 

V 7 

the jury should not have been left to believe that if the 
decedent had definite wishes she was of sound mind even 
though those wishes were induced by mental unsoundness. 
They should have been told, as we asked that they be, that 
if her wishes were the result of an unsound mind the 
verdict should be for the appellants. 


n. 

The Decedent Did Not Know What Property She Owned. 

This point embraces original points as amended 1, 2, 5, 6, 
7, 9 and 10 (App., 86-89). It presents issues 1, 2, 3, 6, 7 and 
8 (App., 83-4), appellees’ prayer No. 6 (App., 75) and ap¬ 
pellants’ prayers Nos. 2, 3, 5,13, and 14 (App., 78-80). 

It is unnecessary to repeat what has already been said in 
connection with point I with respect to appellants’ request 
for modification of appellees ’ prayer No. 6 or for the granting 



of appellants’ prayers Nos. 5 and 13 (Supra, p. 16). The 
appellants also requested the Court to grant their prayer 
No. 14 “that there is no evidence that the decedent at the 
time of signing either the will or the codicil knew what prop¬ 
erty she owned.” This was denied (App., 80-81). The 
second and third prayers (App., 84) were for a directed 
verdict because the decedent did not know what property 
she owned. 

Mrs. Matthews, who drew the will and who was named 
therein as executrix, and was called by the appellees, testi¬ 
fied that the assets of the decedent amounted to about 
$19,000.00, consisting of $2800.00 of insurance, two accounts 
in the American Building Association, one at the Perpetual 
Building Association and small bank accounts, totaling 
about $10,000, furniture, jewelry and a few'shares of stock 
worth about $1500 and real estate assessed at $12,205.00 
with a debt of $7712.85 against it (App., 29). 

Mrs. Matthews also testified that the decedent stated that 
what she had she acquired mostly through her own efforts 
and not through the Newhousers, saying that she had re¬ 
ceived almost $3000 when the home of her deceased husband 
was sold, had cashed in a life insurance policy and had re¬ 
ceived $500 under her brother’s will, $1250 under her fa¬ 
ther’s will, less than $1500 under her mother’s will and 
several thousand dollars from the trustee of her father’s 
estate (App., 26-7). 

Mr. Brown, named in the will as one of the executors in 
the will and as residuary legatee in the codicil, and who was 
called by the appellees, produced a statement given to him 
by the decedent in reference to her property showing Com¬ 
merce insurance, Census insurance $1500.00; Treasury De¬ 
partment $1000; teacher’s relief, $300, presumably making 
up the $2800.00 insurance mentioned by Mrs. Matthews, and 
the said statement mentioned The American Bldg. & Loan 
Assn., East Washing Saving Bank, Nat. Cap. Bank and 
Perpetual B. & Loan, without giving any figures for any of 
them (App., 84). 
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Capt. Bransom, Assistant Trust Officer of the Trustee of 
her father’s estate, who w’as called by the appellees, testi¬ 
fied “very definitely she knew what property she owned,” 
she had purchased the real estate at 616 East Capitol Street 
from the Trustee subject to a deferred purchase money note, 
she spoke of other moneys in the American Building Asso¬ 
ciation and he gathered from her conversation that she had 
other assets (App., 43); he knows, and he knew prior to 
talking with her, that she conducted her banking at the 
American Building Association, but he admitted that he 
knew that it is not a bank, and he only knew about it from 
what she told him, she did not tell him what she had in that 
association, whether stock, an account, or what, and she 
never told him anything about her business dealings with it 
or the nature of them (App., 46-7). 

Lauten, an Assistant Trust Officer of the Trustee, who 
was called by the appellees, made more definite the several 
thousand dollars referred to by Mrs. Matthews, saying that 
the decedent received some $4000 for the estate of her 
mother in addition to what the Trust Company had pro¬ 
posed to pay (App., 31-2). 

Other witnesses, called by the appellants, testified that 
the decedent said she owned an apartment house on East 
Capitol Street and got the rents from it, and at the same 
time said she did not have the money to provide for herself, 
and also said she wanted to sell the apartment house but her 
sister would not let her do so (App., 61-6); that she told a 
physician that he had to marry her and she would give him 
everything she owned, her house, her money and bonds 
amounting to about $250,000, and later she said he could 
live in the house with her and need not marry her and she 
would give him everything she had just the same, he could 
collect the rents from her properties, cut the coupons from 
her bonds and have everything; on another occasion when 
she saw a neighbor’s husband working around the front of 
the house, she said to his wife “that’s what I need and I will 
give you the apartment house if you will give me your hus- 
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band”; that she told a nurse that her father had left her out 
of his will and had left her nothing, and that her husband 
had left her the house, the furniture and all of his money 
(App. 66-7). She told Mrs. Ramsey that she got nothing 
from her husband’s estate and would not get fooled again 
(App., 64). 

According to Mrs. Matthews, the decedent’s estate 
amounted to about $19,000.00. Although the decedent told 
Mrs. Matthews that had she acquired mostly through her 
own efforts and not through the Newhousers, the evidence 
is clear that she received over seven thousand dollars from 
the Newhousers and at least three thousand from her hus¬ 
band’s estate, or more than one-half of what she owned at 
the time of her death had not been acquired through her own 
efforts. This testimony was produced by the appellees 
themselves. 

It is also clear that she did not own an apartment house or 
any property from which she was collecting rent, nor did 
she have $250,000 of money and bonds or own any bonds 
from which coupons could be cut. 

It is accordingly submitted that the appellees’ prayer No. 
6 should have been amended as proposed and appellants’ 
prayers Nos. 5, 13 and 14 should have been granted. Cer¬ 
tainly she did not know what property she owned or even 
where it came from. It is accordingly also submitted that 
iippellants’ 2nd and 3rd prayers to answer issues 1, 3, 6 and 
8 in the negative should have been granted, namely, that the 
paper writings were not the last will and testament and 
codicil thereto of decedent and that at the time of executing 
them she was not of sound and disposing mind and capable 
of executing a valid deed or contract (App., 83-4). 
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in. 

Attesting Witnesses Are Under the Legal Duty to Inquire 
Into All Matters Affecting the Mental Capacity of 
Makers of Testamentary Papers. 

This point embraces original points 5, 7 and 8 (App., 87) 
and presents appellees’ prayer No. 6 (App., 75) and ap¬ 
pellants’ prayers Nos. 5 and 10 (App., 78-9). 

By appellants’ prayer No. 10 the jury would have been 
instructed that attesting witnesses are under the legal duty 
to inquire into all matters affecting the mental capacity of 
the makers of wills and codicils and that if they found from 
the evidence that any one or more of the attesting witnesses 
to either of the documents involved in this case did not per¬ 
form that duty they were at liberty to find that the testimony 
of such witness or witnesses is of no value (App., 79). 

Prayer No. 5 has already been considered (Supra, p. 17). 

The attesting witnesses here were Laura N. Berrien, Ed¬ 
win Shelton, Bertha Pollack, Joseph Robert Cusick and 
Birch Millsap (App. 7-14, 20-21) and from their testimony 
it is apparent that Shelton and Pollack did not know the 
decedent prior to the time of attesting the will, Shelton 
talked with her only a few seconds and Pollack had some 
casual comment with her. With respect to the codicil, Cusick 
said that he did not know the decedent very well but had 
seen her quite a lot on the street, sometimes they would sit 
on the porch and talk, that at the time of witnessing the 
codicil they talked a little while and remained in the room 
one or two minutes afterwards (App., 8-9), and on cross 
examination he said “I didn’t know her. I just saw her 
around a lot” (App. 11), and that his only conversations 
with her prior to this were speaking to her on the street, 
just saying “How do you do” or “Hello” (App., 14). Mill- 
sap said that she would come to the Brown’s door and he 
would let her in, would meet her on the street and would 
speak to her (App., 20), that “I formed an opinion that she 
was of sound mind all the time that I had any connections 
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with her whatsoever, I had no way of forming my opinion 
that she was unsound and was a mental case” (App., 21-24), 
“one that is insane, does not know what they are doing all the 
time” (App., 24). When he would let her in she would get 
the paper and read it and sit around until the Browns came 
home. She was of strong character (App., 21-2). On cross 
examination, he said that he had short conversations with 
her on the weather, how she w’as feeling, so on, and so forth, 
and it w T as those subjects and her appearance and the way 
she delivered her speech that lead him to believe that she 
was of strong character, she delivered her speech “force- 
full”, for example, on an extremely cold day she made a 
statement of how cold it was, her dress was very common, 
old fashioned, long dresses, sweater, that helped him to form 
the opinion that she wras of strong character, talked with her 
in the streets on the same sort of subjects (App., 22). This 
description of her attire was also given by other witnesses 
(App., 64). 

In Thompson v. Smith, 70 App. D. C., 65, 69,103 Fed. 2nd 
936, the trial court instructed the jury that if they were 
satisfied that the attesting witnesses were disinterested, in¬ 
telligent and truthful, their testimony, other things being 
equal, w*as entitled to more weight than that of other wit¬ 
nesses who wrere not present at the time of making of the 
will. This Court reversed the judgment sustaining the will, 
for error in that instruction, saying: 

“The testimony of attesting witnesses, because they 
are present at the moment of execution of the will and 
are under a duty to inquire into the competency of the 
maker of the will, may be of greater value than the 
testimony of witnesses who were not present at the time 
of execution and wlio were under no such duty. But 
w’hile the testimony of attesting witnesses may thus be of 
greater value, it is not necessarily so. An attesting wit¬ 
ness may, despite the existence of a duty to inquire into 
mental capacity, and despite his presence at the time 
of execution of the will, pay little or no attention to the 
question of capacity of the maker. In such event his 
testimony may be of no value at all or at best of less 
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value than that of other witnesses who, though not 
present and under no duty to inquire into mental com- 
pentency, nevertheless have long known and from con¬ 
stant contact have actually observed the maker of the 
will and formed an opinion as to his mental competency, 
and whose testimony might therefore support an in¬ 
ference as to the probable condition of mind of the 
maker at the moment of execution of the will.” 

In that case, this Court approved the following language 
in its earlier case of Robinson v. Duvall , 27 App. D. C., 535, 
affirmed without opinion, 207 U. S. 583, 28 S. Ct. 351; 52 L. 
Ed. 351: 

“The attesting witnesses are considered in the law as 
placed round the testator to protect him against fraud 
in the execution of his will and to judge of his capacity, 
and it is their duty to inform themselves of his capacity 
before they attest his will.” 

The rule as thus announced by this Court is the general 
rule on the subject. 

“The legislature, in requiring three subscribing wit¬ 
nesses to a will, did not contemplate the mere formality 
of signing their names. An idiot might do this. These 
witnesses are placed around the testator to ascertain 
and judge of his capacity.’’ 

Chase v. Lincoln, 3 Mass. 236, 237 

Nunn v. Ehlert, 21S Mass. 471, 474,106 N. E. 163 

“In attesting a will witnesses must not only witness 
the signing and publishing of the will by the testator, 
but it is also their duty to satisfy themselves that he is 
of sound mind and memory, and capable of executing a 
win.” 

Smith v. Young, 134 Miss. 738, 99 So. 370 

A lengthy note to this case collects numerous authorities 
to the same effect. 35 A. L. R. 79. 

“Witnessing a will is a matter of great importance and 
solemnity. (Citation) * * \ The attesting witnesses 
to a will must not only witness the signing or publishing 
of it by the testator, but it is also their duty to saitsfy 
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themselves that the testator is of sound and disposing 
mind and mentally capable of executing a will. (Cita¬ 
tions)” Fuller v. Williams, 125 Kans. 154, 163-4, 264 
Pac. 77. 

IV. 

The Jury Should Not Have Been Directed to Return a 
Verdict That the Alleged Will Was Not Procured by 
Fraud, Deceit, Undue Influence, Duress or Coercion, 
But Should Have Been Instructed That There Was a 
Presumption of Undue Influence, Fraud, Duress and 
Coercion, Which the Appellees Must Overcome. 

This point embraces original points as amended Nos. 4 
and 11 (App. 87-9) and presents appellees’ prayer No. 10 
(App. 77) and appellants’ prayer No. 15a (App. 81). 

Appellees’ prayer No. 10 directed the jury to return a 
verdict in favor of the will upon the 4th and 5th issues, and 
to answer the same “No” (App. 77), which issues were 
whether the will w’as obtained by fraud, deceit, undue in¬ 
fluence, duress or coercion (App. 83). 

Appellants’ prayer No. 15a state that the facts that Mrs. 
Matthew’s drew’ the will, is named therein as executrix at 5 
per cent of the entire estate, real and personal, selected twro 
of the attesting witnesses to the will, and w’as present when 
the w’ill wras signed and witnessed, raised the presumption 
of undue influence, fraud, duress and coercion and cast upon 
the appellees the duty of rebutting such presumption by 
showing that the will w'as made as the free and voluntary 
act of the decedent and that unless the evidence does so show 
the verdict should be for the caveators upon the questions 
of undue influence, fraud, duress and coercion (App. 81). 

Mrs. Matthew’s testified that she drew the will (App. 25), 
that she procured Mr. Shelton and Mrs. Pollack as wit¬ 
nesses, and that she was herself present when the w’ill was 
signed and attested (App. 28), and the w’ill itself names 
Bumita Shelton Matthews and Luther H. Brown as execu¬ 
tors, “each of them to have for their services a sum equal 
to 5 per cent of the value of my entire estate, real and per¬ 
sonal” (App. 4). 
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Hagerty v. Olmstead, 39 App. D. C. 170, was an appeal 
from a judgment sustaining a will, the estate amounting to 
about $10,500. The will left the sum of $1.00 to any sister, 
brother, niece or nephew who might request the same, pro¬ 
vided legacies amounting to $7000.00, and left the residue to 
the person named as executor. The caveators claimed that 
the testatrix was of unsound mind and that the will was 
procured by undue influence and fraud. The trial court di¬ 
rected a verdict sustaining the will, and the judgment there¬ 
upon was reversed. 

This Court pointed out that when the will was made the 
testatrix was in extremis about 24 hours before death, the 
executor and residuary legatee was looking after her busi¬ 
ness affairs, was present when she produced a penciled mem¬ 
orandum of the disposition she desired made of her prop¬ 
erty, knew that his brother, his wife and he were the chief 
legatees, advised her that probably the memorandum would 
not stand in Court if contested, suggested that a will be 
drawn in legal form, had such will prepared, left out a small 
bequest appearing in the memorandum to the matron of the 
hospital where she died for the reason that if it had been 
embraced in the will it might have given the impression of 
undue influence, and finally he took the will to her, sum¬ 
moned witnesses and supported her in bed while she signed 
it. The Court said: 

“We think the admitted transactions of the executor 
and chief beneficiary in connection with the execution 
of this will were sufficient to raise a presumption of 
undue influence, and cast upon him the duty of rebut¬ 
ting it by showing that the will was made as the free and 
voluntary act of the testatrix. The law is well stated 
in such a case. * * * ‘Where the party,’ says Mr. Bed- 
field, ‘ to be benefited by the will has a controlling agency 
in procuring its formal execution, it is universally re¬ 
garded as a very suspicious circumstance, and one re¬ 
quiring the fullest explanation. Thus, where a will was 
written by an attorney or solicitor, who is to be bene¬ 
fited by its provisions, it was considered that this cir- 
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cumstance should excite stricter scrutiny, and required 
clearer proof of capacity, and the free exercise of vol¬ 
untary choice. ’ Redfield, Wills, 515, citing Duffield v. 
Robeson, 2 Harr. (Del.) 384.” 

Page on Wills, 3rd Ed. Sec. S32 states: 

“The fact that the trustee is given wide powers and is 
to receive a large compensation for his services has 
caused the courts to hold that he was in fact a bene¬ 
ficiary, and that a presumption of undue influence 
arises if it was shown that he drew the will,” citing 

Zeigler v. Coffin, 219 Ala. 586, 589, 123 So. 22, and 
Teter v. Spooner, 279 Ill. 39,116 N. E. 673. 

No authority to the contrary is cited by Page or either of 
the two courts mentioned, nor was any cited by the appellees 
in the lower court, and we know of none. 

The compensation provided for the executors is a viola¬ 
tion of law. The Code prohibits payment of commissions 
to executors in excess of 10 per cent on the amount of the 
inventory or inventories, which means on the personal prop¬ 
erty, and the commissions attempted to be authorized by 
this instrument aggregate 10 per cent of both real and 
personal estate. Code (1940), Title 20, Sec. 605. 


V. 

The Jury Should Have Been Instructed That Suicide Is a 
Criminal Act, and One Who Commits It Dies In the 
Status of a Criminal Unless Unsoundness of Mind Pre¬ 
vents Responsibility for the Act. 

This point embraces original point as amended No. 12 
(App. 87) and presents appellees’ prayer No. 17 (App. 82). 

The substance of the requested instruction is stated in 
the title of this point. 

The Court granted appellees’ prayer No. 11 that “suicide 
does not raise a presumption that a person is of unsound 
mind” (App. 78) and appellants’ prayer No. 16 that, al- 
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though proof that a person killed herself, is not sufficient 
to show that she was of unsound mind, it constitutes an item 
of evidence proper to be considered along with all other 
facts and circumstances (App. 82), yet it refused to grant 
appellants’ prayer No. 17 (App. 82) the substance of which 
is the above stated point. The requested prayer is in 
accordance with the law of this District. 

The meaning of suicide 

' “at common law is that one who, being of years of 
discretion and sound mind, destroys himself. The act 
consists in designedly destroying one’s life. To con¬ 
stitute suicide, the act must be committed by a person 
of years of discretion and sound mind. Insanity must 
be proven to remove the presumption that the act was 
unintentionally done. Suicide was a common law 
crime, punishable by the forfeiture of the estate of the 
decedent.” Rudolph v. United States, 36 App. D. C., 
377, 385-6. 

Accordingly, it was a common law crime in this District 
(D. C. Code (1940), Title 49, Sec. 301; Palmer v. Lenovitz, 
35 App. D. C. 303, 304). 

In State v. Carney, 69 N. J. L., 378, 480, 55 Atlantic 44, 
the Court said: 

“That suicide was a felony at common law * * * is 
clearly stated, and the authorities fully reviewed by the 
Supreme Court of Massachusetts. Commonwealth v. 
Mink, 23 Mass. 422.” 

In Burnett v. People, 204 Ill. 208, 222, 68 N. E. 505, the 
Court said: 

“By the English common law suicide was a felony and 
the punishment for him who committed it was inter¬ 
ment in the highway with a stake driven through the 
body and the forfeiture of his lands, goods and chattels 
to the King.” 

See, also, Penn Mut. L. I. Co. v. Cobbs, 23 Ala. App. 205, 
123 So. 94. 
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VL 

The Court Should Have Granted Appellants’ Request to 
Accord the Jury a View of the House Occupied by the 
Decedent for Years Prior to Her Death. 

This point embraces original point No. 13 (App. 88). 

After the death of the decedent, Mrs. Millard, a police 
officer, a plumber and Miss Imogene Xeuhauser, the former 
being a sister and the latter a niece of the decedent, and 
both of them caveators, went through the house at 616 East 
Capitol Street in July, 1943, and testified that it was more 
like a storage place than a residence, containing two 
electric refrigerators filled with empty cans, a great many 
bird cages, everything in disorder in the living room and 
kitchen; in order to go through the house to the upper 
floor it was necessary to wind one’s way around through 
piles of things in the halls and rooms, sometimes piled all 
the way to the ceiling, the beds, chairs and tables being 
piled high with newspapers, there were many metal waste 
baskets, a number of griddles and frying pans and many 
rolls of congoleum, all in their original wrappings, and on 
the top floor in the hall and rooms it was necessary to 
squeeze one’s way through in order to get from place to 
place, the door to one room being locked and when it was 
finally unlocked it would not open fully, hardly enough to 
slick one’s head around the door and look in. It was so 
filled and cluttered up that it was impossible to enter (App. 
53). 

Mrs. Millard also testified that about 1920 Enola devel¬ 
oped a habit of buying anything she saw that some one else 
had, though she had no use for it and had to store it, in¬ 
cluding various pieces of furniture, a dining room table 
with a glass top, and when witness was in the house on the 
occasion just mentioned she found any number of articles 
similarly purchased and stored but never used, including a 
new metal chair, piled with a half dozen unopened waste 
baskets, quite a number of griddles and frying pans which 
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had never been opened, several unopened congoleum rugs, 
and a baby carriage in the basement though no one in the 
family had ever had a baby to use it since the purchase of 
the house (App. 50-1). 

Mrs. Norton testified that the house was more like a 
storage place than a residence and was rarely clean (App. 
56-7). 

With this testimony in the case, the appellants requested 
the Court to permit the jury to make a visit to the house, 
which request the Court denied, saying that he considered 
the testimony as to its condition sufficient for the jury, 
though the appellants stated that while the jury might not 
believe such testimony they could not disbelieve what they 
saw with their own eyes (App. 69). 

From a review of the testimony in this case as set out at 
length (App. 7-74), it is inconceivable that the jury could 
have brought in the verdict which they did except that they 
disbelieved the appellants’ testimony. Appellants’ position 
was and is that no sane person could possibly go through 
616 East Capitol Street and believe that the person who 
kept it in that condition was sane. In this situation, we 
submit that the Court should have granted the view and 
that its refusal to do so was an abuse of discretion. 

In S. Covington, etc., Ry. Co. v. Finan, 153 Kv. 340, 348- 
50, 155 S. W. 742, the Court reviewed the authorities at 
length and reversed the judgment for failure to permit the 
jury to inspect the wheels of a railway car which were too 
bulky to bring into the courtroom. 

The same ruling -was made with respect to a view of a 
stairway in Nash v. Searcy, 256 Ky. 234, 243, 75 S. W. 2nd 
1052. 

In Bedell v. Berkley, 76 Mich. 435, 43 N. W. 308, the court 
held it to be an abuse of discretion to refuse a view by the 
jury of premises in dispute. 

In a murder case, the clothes alleged to have been worn bv 
the accused at the time of the commission of the crime 
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were exhibited to the jury. Holding that no error was 
committed, the Court said: 

“The clothes, having been identified as those worn by 
the accused at the time the crime w’as committed, were 
properly submitted to the jury for inspection. The 
exhibition of the articles in the condition in which 
they were found, was more satisfactory, in connection 
with the other circumstances, than any description of 
them could have been given by the witnesses.” People 
v. Gonzalez, 35 N. Y. 49, 64. 

So, here, an inspection of the house would have been 
more satisfactory than any description of it given by wit¬ 
nesses. 

In re McGerry’s Estate, 134 N. Y. Supp. 957, 966, holding 
that, on the issue of consanguinity, the surrogate may 
inspect the parties and their physiological resemblances, it 
was said: 

“Such inspection is generally permitted on trials by 
jury or in pais, and there is no valid reason why the 
rules of this court should be different on this point 
during the progress of trials of issues of fact by the 
surrogate. The evidence of the senses is immediate 
and cogent, and it would be unnatural to exclude it 
from consideration here (Citations). Originally all evi¬ 
dence before a jury was of this character.” 

In Hays v. Railway, 72 Tex. 602, 608-9, 8 S. W. 491, the 
Court said: 

“During the progress of the trial plaintiff offered in 
evidence the boot worn by him at the time he was 
injured, for the purpose as stated by counsel to the 
court, of exhibiting indentations made thereon for the 
inspection of the jury, as tending to show that the car 
wheel ran over the plaintiff’s foot, and that the brake 
was not applied; there being other evidence before the 
jury tending to show that when the brakes are applied 
a car wheel will not revolve on its axle, but will slide 
along on the ground. The boot and indentations were 
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excluded on ail objection for immateriality. In tbis 
there was error. Physical facts are always admissible, 
and when the object itself may be brought into court 
and exhibited, it is more satisfactory than a descrip¬ 
tion of it by witnesses that have inspected it outside 
of court.” 

Most apposite is the language of a Circuit Court of Ap¬ 
peals in a libel to forfeit for destruction certain cans of 
sardines as being unfit for human consumption, “the whole 
situation could have been solved had the cans been sub¬ 
mitted to the jury”. Van Camp Seafood Co., Inc. v. United 
States, 82 Fed. 2nd 365, 373. 

A recent decision of our Municipal Court of Appeals, 
Washington Coca Cola Bottling Works, Inc. v. Kelly, No. 
218, decided December 1,1944, is in point. That was a suit to 
recover for injuries from drinking a bottle of Coca Cola con¬ 
taining a dead mouse, and the court reversed the judgment 
for several errors including the refusal to permit the jury 
to inspect the plant of defendant where the Coca Cola was 
prepared and bottled. Very pertinent remarks are con¬ 
tained in the opinion in this case, and we respectfully re¬ 
quest that the Court may read the same. 

Wigmore says: 

“When the object in question cannot be produced in 
court because it is immovable or inconvenient to re¬ 
move, the natural proceeding is for the tribunal to go 
to the object in its place and there observe it. This 
process, traditionally known as a ‘view 7 , has been rec¬ 
ognized, since the beginning of jury-trial, as a proper 
one: (Citations)”. Wigmore on Evidence, 3rd Ed. Sec. 
1162. 

“That the court is empowered to order such a view, in 
consequence of its ordinary common law functions, and 
irrespective of statutes conferring express power, is 
not only naturally to be inferred, but is clearly recog¬ 
nized in the precedents (Citations) * * *. A view should 
be allowable in whatever sort of issue it may appear 
to be desirable”. Ibid, Sec. 1163. 
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While the granting of a view rests in the sound discretion 
of the Court, “it is not an arbitrary, but a judicial discre¬ 
tion” (Pedersen v. Pedersen, 71 App. D. C. 26, 33, 107 F. 
2d. 227), and there is here an abuse of discretion in refus¬ 
ing the view. 

By discretion ‘ ‘ is implied absence of arbitrary determina¬ 
tion, capricious disposition, or whimsical thinking. * * * 
The word imports the exercise of discriminating judgment 
within the bounds of reason”. Davis v. Boston Elevated 
By., 235 Mass. 482, 496, 126 N. E. 841. 

To exercise discretion is “to act upon fair judicial con¬ 
sideration, and not arbitrarily.” Deeds v. Deeds, 108 Kans. 
770, 774, 196 Pac. 1109,1110.* 

“In all cases courts must exercise a discretion in the 
sense of being discreet, circumspect, and prudent, and 
exercising cautious judgment * * *. The term implies 
the absence of a hard and fast rule, yet it should not 
be another word for ‘arbitrary will/ ‘inconsiderate ac¬ 
tion’, or ‘unstable caprice * * V In a legal sense 
discretion is abused whenever, in its exercise, the court 
exceeds the bounds of reason—all the circumstances 
before it being considered”. State v. Ferranto, 112 
Ohio State 667, 677, 148 N. E. 362, 364; Paquette v. 
Fall River, 278 Mass. 172, 174, 179 N. E. 588, 590. 

Abuse of discretion “is a legal term to indicate that the 
appellate court is of the opinion that there was commission 
of error of law in the circumstances (Citation). It is 
improvident exercise of discretion; an error of law (Cita¬ 
tions).” State v. Draper ,83 Utah 115, 27 Pac. 2nd 39, 50. 

“Whether it be termed ‘abuse of discretion’, or 
‘improvident exercise thereof’, the meaning is the same, 
namely, an error of law (Citations).” Quinn v. Gard¬ 
ner, et al, 32 Fed. 2nd 772, 774. 

“Abuse of discretion is not a term of reproach, but 
simply means manifest error”. State v. Robinson, 111 
S. C. 467, 98 S. E. 329. 
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vn. 

Mrs. Norton Should Have Been Permitted to Answer the 
Question Why She Was Willing to Purchase the 
Decedent’s House. 

This point embraces original point No. 14 (App. 88). 

Mrs. Norton having testified to many evidences of un¬ 
sound mind (App. 56-61) in the course of which she said 
that when Enola bought the property witness asked her if 
she ever sold it to give witness the first option, and about 
February 8, 1943, Enola said she was going to move to 
Pennsylvania and if witness would help her pack, as she 
did not want anybody else to pack for her, she would take 
what she wanted and give witness the house and the con¬ 
tents that were left if witness would pay the debt, witness 
told her that she would do so, and she said that she was 
going to do this to repay witness for all she had done for 
her mother and herself (App. 57-58) and the witness having 
detailed what she had done in her testimony (App. 58-61), 
the witness was then asked why she was willing to purchase 
decedent’s house, the appellees objected, appellants stated 
that they expected the witness’ answer to be that she in¬ 
tended to turn over the property to the heirs and next of kin, 
and the Court sustained the objection (App. 61). It is evi¬ 
dent that the purpose of this question was to have the wit¬ 
ness explain why, if as she testified she thought Enola was 
insane, she was willing to purchase the property from her, 
and remove the thought which otherwise might be in the 
minds of the jurors that if the witness was willing to pur¬ 
chase property from an insane person she was not herself 
credible, or else that she did not really believe that Enola 
was insane. A refusal by the Court to permit this question 
to be answered prevented the appellants placing the witness’ 
explanation before the jury. 
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vm. 

The Paper Produced by the Witness Wingate Was a Privi¬ 
leged Communication and Should Not Have Been 
Admitted In Evidence. 

Wilbur Wingate testified that he is a lawyer, he went to 
see Enola at her house on East Capitol Street in August, 
1937, in his professional capacity on the question of her 
having been arrested, she stated the facts leading up to her 
arrest and then gave him a statement which she had pre¬ 
pared, and which was admitted in evidence over objection 
on the grounds that it was a privileged communication and 
its admission was a violation and breach of the professional 
confidence existing between attorney and client (App. 69). 
The original statement is in pencil and has been sent to this 
Court with the record on appeal. A typewritten transcript 
of it appears in the appendix (App. 70-3). Wingate further 
testified that after Enola gave him the paper she took him 
across the street to see Mr. and Mrs. Brown, who she said, 
knew the facts, and then she made a statement to the three 
of them similar to what is in the paper (App. 74). 

This paper was clearly a privileged communication. 

The nature of the privilege has been fully discussed by 
this Court in Elliott v. United States, 23 App. D. C. 456, 
467 et seq. 

In Wigmore on Evidence, 3rd Ed., Sec. 2323, it is said: 

“The subjective freedom of the client, which it is the 
purpose of the privilege to secure, could not be attained 
if the client understood that, when the relation ended, 
or even after the client’s death, the attorney could be 
compelled to disclose the confidence; for there is no 
limit of time beyond which the disclosures might not be 
used to the detriment of the client or his estate. It has 
therefore never been questioned since the domination 
of the modern theory, that the privilege continues even 
after the end of the litigation or other occasion for 
legal advice, and even after the death of the client *\ 
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The privilege does not expire with the death of the client, 
and the presence of the client’s son at some of the confer¬ 
ences with the attorney does not destroy the privilege. 
Baldwin v. Commissioner of Internal Revenue, 125 Fed. 2nd 
812, where it is pointed out that proceedings before the 
Board of Tax Appeals are required to be conducted in ac¬ 
cordance with the rules of evidence in the courts of’ the 
District of Columbia. 

“The protection given by the law to such communica¬ 
tions does not cease with the termination of the suit, or 
other litigation or business, in which they were made; 
nor is it affected by the parties ceasing to employ the 
attorney and retaining another; nor by any change of 
relations between them; nor by the death of the client. 
The seal of the law, once fixed upon them, remains for¬ 
ever, unless removed by the party himself, in whose 
favor it was placed there”. Greenleaf on Evidence, 15 
Ed., Sec. 243. 

In Westover v. Aetna Life Ins. Co., 99 N. Y. 56,59,1 N. E. 
104, after quoting the foregoing excerpt from Greenleaf, the 
Court said: 

“The purpose of the law would be thwarted, and the 
policy intended to be promoted thereby would be de¬ 
feated if death removed the seal of secrecy from the 
communications and disclosures which a patient should 
make to his physician, or a client to his attorney, or a 
penitent to his Priest”. 

“The rule is that an attorney is not permitted to dis¬ 
close communications to him by his client in the course 
of their professional relations, and that it is equally 
privileged when made in the presence of a stenographer, 
who cannot give the communications in evidence (Cita¬ 
tion.) * * * The rule is one of public policy. The strict 
adherence to such a beneficient rule of public policy is 
necessary. It is unimportant whether or not defendant 
suffered harm upon the merits of the case. The viola¬ 
tion of the rule is sufficient to set aside the judgment, 
otherwise, the rule might be put aside with impunity 
and lead to subversion of the public policy upon which 
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it is grounded. (Citations).” State v. Krich, 123 N. J. 
L. 519, 521, 9 Atl. 2, 803. 

“The communications of a client to an attorney whom 
the client expects to employ falls within the rule not¬ 
withstanding the attorney may find it impossible to 
accept the retainer ”. Smale v. United States, 3 Fed. 
2nd 101; McNamee v. First Nat’l Bank, 88 Ore. 636, 
640, 172 Pac. 801. 

An attorney cannot listen to the story of a prospective 
client, conclude that he is mentally incompetent, refuse for 
that reason to act as his attorney, and then testify to the 
opinion so formed. To permit him to do so would “pro¬ 
fane the relation” of attorney and client. Sheehan v. Allen, 
67 Kans., 712, 718, 74 Pac. 245. 

An attorney, called to testify as to what his client, the 
defendant, had testified in a lower court, said that the testi¬ 
mony “was the same information that he gave when he con¬ 
sulted me as my client”. Holding the communication to be 
privileged, the Court said: 

“The witness, G. A. Buder disqualified himself to 
testify on the trial, when he disclosed the fact to the 
court and jury that his testimony of what defendant 
testified before the Justice, was first imparted to him 
by the defendant as his attorney. He placed himself 
in a position where he could not testify to what was said 
by defendant as a witness in the Justice’s Court, with¬ 
out at the same time and in the same breath disclosing 
to the jury what was communicated to him by the de¬ 
fendant as his attorney. The intercourse between client 
and attorney should be protected by profound secrecy 
says Mr. Greenleaf (Citation). Our statute has recog¬ 
nized the rule by statutory enactment (Citation) and 
under no guise or subtlety should an evasion of the 
rule be permitted (Citations).” Henry v. Buddecke, 
81 Mo. App. 360, 365. 

In New York, a statute was necessary to enable a lawyer 
who had drawn a will and was an attesting witness to testify 
to matters other than the actual attestation. This statute 



/ 


37 

was construed to limit the attorney’s testimony to “the will 
actually offered for probate. Matter of McCullough, 263 
N. Y. 408, 415, 189 N. E. 473. 

A lawyer who draws a will and is an attesting witness 
thereto cannot testify concerning it if the testator subse¬ 
quently revokes it. Lewnox v. Anderson, 140 Neb. 748, 3 
N. W. 2nd 645. 

Morris v. Cain, et al., 39 La. Ann. 712, reviews the authori¬ 
ties on the subject and quotes the following from an earlier 
Louisiana case: “Nor do we understand why the courts 
should feel themselves authorized to supply the consent of 
a client who has died without giving it**. 

In an action to cancel oil and gas leases on the ground of 
the lessor’s mental incapacity, testimony of attorneys who 
had represented her in their professional capacity, regard¬ 
ing various transactions and conversations tending to prove 
her mental competency, is inadmissible. Gulf Production 
Co. v. Colquitt (Texas) 25 S. W. 2nd 989, 994. 

In Carter v. West, 93 Ky. 211, 215-216, 19 S. W. 592, the 
Court said: 

“It is said by Mr. Greenleaf, in his work on Evidence, 
Vol. 1, Section 241, that the rule applies, although the 
attorney be consulted as a conveyancer merely; and 
it seems to us it should, in view of its purpose, have a 
broad and liberal construction. If the attorney be ap¬ 
plied to for aid in his professional capacity, the veil of 
secrecy should be made to cover any communication 
made to him by the client, subject to be lifted by the 
client only, and the veil is not removed by the cessation 
of the employment, or the death of the client. (Cita¬ 
tions).” 

“Production cannot be compelled from the attorney after 
the decease of the client. (Citation)” Peyton v. Werhane, 
126 Conn. 382, 390, 11 Atl. 2, 800. 

As pointed out, Mr. Wingate testified that after Enola 
gave him the paper in question she took him across the 
street and made a statement to him and to Mr. and Mrs. 
Brown similar to what was in the paper (App. 74). The 
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appellees will no doubt contend here as they did in the lower 
' court that this waived the privilege, but such is not the rule. 

See Baldwin v. Commissioner of Internal Revenue, 125 
Fed. 2nd 812, supra, p. 35. 

In McCurley v. Nat’l Savings <& Trust Co., 49 App. D. C. 
10, 14, 258 Fed. 154, dealing with the statute forbidding a 
survivor to testify as to transactions, declarations or ad¬ 
missions of the decedent, the Court said: 

“Appellant urges that if the admission was made to a 
third person, but in the hearing of the other party, the 
latter may testify to it. For this there is no warrant in 
the statute. It clearly forbids the surviving party to 
testify to any admission of the deceased made with 
respect to a transaction had with him. ,, 

Although both Mr. and Mrs. Browm testified, neither one 
of them said a word about the document in question or about 
any interview with Enola when Wingate was present. If 
there is any one who could testify, they would be the only 
ones though the McCurley case has ruled that even they 
could not do so. 

Finally, on this point, Wingate did not attempt to relate 
what was said at the interview with the Browms but only 
asserted that a statement w T as then made “similar to” what 
was in the paper. Surely, this amounts to nothing. 

It is respectfully submitted that the judgment from which 
the appeal has been taken should be reversed, and that in¬ 
stead of remanding the case for a new trial the order of 
this Court should be that the decree admitting the alleged 
will and codicil to probate and record and appointing Mrs. 
Matthews as executrix should be vacated and an order en¬ 
tered by the trial court adjudicating the alleged will and 
codicil to be null and void because the decedent did not 
know what property she owned and therefore was not cap¬ 
able of making a valid deed or contract. 

Respectfully, 

W. C. Sullivan, 

Attorney for Appellants. 
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BRIEF FOR APPELLEES. 


STATEMENT OF CASE. 

This is a will contest. The present appellants were the 
caveators. The appellees were the caveatees. 

Enola Newhouser Reeves had made a will on April 29, 
1942, and a codicil on November 21,1942. The issues raised 
by the caveators were whether these documents were the last 
will and codicil, whether they were validly executed, whether 
the testatrix was of sound mind, and whether they were 
procured by fraud, deceit, undue influence, duress, or 
coercion. 

The Court instructed the jury to find for the caveatees 
on the issues of fraud, deceit, undue influence, duress and 
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coercion as to the will. All other issues were submitted to 
the jury, who found in favor of the caveatees on every issue. 
An order was thereupon entered admitting the will to pro¬ 
bate. From this the caveators have appealed. 

We believe that the facts as established by the evidence 
can be most logically presented to the Court in the following 
order: 

1. The history of Enola Newhouser Beeves. 

2. The evidence establishing her sanity. 

3. The testimony relating to the execution of the will of 
April 29,1942. 

4. The testimony relating to the codicil of November 21, 
1942. 


1. The History of Enola Newhouser Reeves. 

Enola Newhouser was born November 28, 1882, at Cata- 
wissa, Pennsylvania (48).* She was the daughter of Charles 
W. Newhouser and Emma J. Newhouser, his wife. She had 
a brother, Boy L. Newhouser, now deceased, a sister, Bertha 
Newhouser (now Bertha Newhouser Millard) and a sister, 
Beulah Newhouser. These two sisters and the four children 
of her deceased brother were the cavators below and are the 
present appellants. 

Enola Newhouser attended the Millersville Normal School 
from 1900 to 1902. In 1905 the family moved to Washing¬ 
ton, D. C., locating at 127 Sixth Street, S. E., where they 
lived for a year. They then moved to 217 East Capitol 
Street (49). 

From 1905 to 1918 Enola Newhouser taught in the ele¬ 
mentary schools in Washington. From 1918 to 1925 she 
worked in the Bureau of Internal Bevenue. For the next 
ten years or so, she worked in the Treasury Department and 


♦These references in each case are to the page of the Joint Appendix. 
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in other government departments (67). She attended 
George Washington University at intervals, and on June 9, 
1926, was given a Bachelor of Arts degree and a teacher’s 
diploma (28). 

She was described as “a tall, rawboned woman, very pre¬ 
cise, very alert, with definite notions, a well read educated 
person” (25). Many witnesses testified to her eccentrici¬ 
ties. All of the witnesses, however, agreed that she was a 
woman of great determination, who insisted on having 
things done her own way (7,15,16, 20, 22, 25, 43, 45, 50, 52, 
53, 67, 68). 

May 24, 1928, her father, Charles W. Newhouser, died 
(50). He had made a will dated July 30,1927, under which 
a trust was created for Beulah Newhouser, and a life estate 
was given his widow after which the remainder was divided 
equally among his other children, Mrs. Reeves, Mrs. Millard, 
and Roy Newhouser. However, by a later will dated De¬ 
cember 29, 1927, Mrs. Reeves’ share was put in trust, and 
upon her death, if she left no children it was to go to Mrs. 
Millard, to Roy Newhouser and to the Buelah Newhouser 
trust. Mrs. Reeves felt that this later will discriminated 
against her, and that it was the fault of her brother Roy 
and her sister Mrs. Millard. (26, 29, 30). 

After the death of her father, the family moved to 616 
East Capitol Street, where Mrs. Reeves lived with her 
mother and her sister Buelah (50) until 1931, when she 
married Dr. Reeve* and moved across the street to live with 
him (67). Dr. Reeves died in 1932, and she moved back to 
616 East Capitol Street and lived with her mother and her 
sister Beulah (67). 

Her mother, Emma J. Newhouser, died January 26,1938 
(30). Mrs. Reeves was left her mother’s residuary estate 
“for her services” and was named executrix of the estate. 
Her sister Mrs. Millard objected to her appointment, con¬ 
tending that the estate had claims against Mrs. Reeves with 
respect to assets which had come into her possession and 
which were never accounted for, and also because of her al- 
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leged mismanagement of certain real estate belonging to the 
estate of Charles W. Newhouser, whereby Mrs. Millard 
claimed that her mother lost a considerable income. Mrs. 
Reeves thereupon renounced as executrix. Mrs. Reeves ulti¬ 
mately received about $1,254.06 from the estate of her 
mother (30, 31). 

Mrs. Reeves then contended that the National Savings and 
Trust Company, which was the trustee under her father’s 
will, had not paid a sufficient amount of income to her 
mother, and that additional sums were due her mother’s 
estate from the trust company, which would benefit her as 
residuary legatee. She defeated the trust company on that 
point in litigation terminating in 1941, whereby Mrs. Reeves 
as residuary legatee of her mother’s estate obtained $4,000 
more than the trustee had proposed to pay (31, 32). 

After the death of her mother Mrs. Reeves continued to 
live at 616 East Capitol Street with her sister Beulah and 
she purchased the house from her mother’s estate as a home 
for herself and Buelah. She paid off the trust which was on 
the property, and got a new loan from the American Build¬ 
ing Association (16, 43). 

November 1, 1941, her sister Buelah left her, and from 
that time Enola lived alone at 616 East Capitol Street (55). 

Luther H. Brown, to whom she ultimately left the residue 
of her estate, lived with his wife at 619 East Capitol Street, 
immediately across from the residence of Mrs. Reeves. Mr. 
and Mrs. Brown performed many acts of kindness for Mrs. 
Reeves, particularly after she was left alone by the depar¬ 
ture of her sister Beulah (15,16,17, 25,32, 35, 36, 39, 40). 

April 29, 1942, Mrs. Reeves went to the office of Mrs. 
Burnita Shelton Matthews, a lawyer whom she knew well 
but who had never before done any legal work for her, and 
gave instructions for the preparation of a will. This was 
drawn by Mrs. Matthews and was duly executed by Mrs. 
Reeves that day. By this will she made some small bequests, 
left her jewelry and furniture to Mrs. Brown, and left the 
residue of her estate to the Masonic and Eastern St^r Home. 



5 


Mrs. Matthews and Mr. Brown were named as executors and 
the testatrix expressed a desire that each should have for 
their services a sum equal to five per cent of the value of the 
entire estate, real and personal (25, 27). 

Mrs. Reeves’ husband had been a Mason, and in the fall of 

1942 Mrs. Reeves went to the Masonic and Eastern Star 
Home and obtained information as to the possibility of her 
admission (37, 38). She made an application for such ad¬ 
mission, which received the favorable recommendation of 
the lodge of which Dr. Reeves had been a member (17), but 
no final action was taken, and she decided that there was no 
chance of her getting into the Home (39). She then inquired 
in reference to several other institutions, but without receiv¬ 
ing any encouragement (39). 

On November 21,1942, she went to the home of Mr. Brown 
across the street, and told him that she had decided to 
change the legacies slightly and to leave the residue of her 
estate to him. Pursuant to her instructions, Mr. Brown 
wrote a codicil to that effect, and this was duly executed by 
Mrs. Reeves in the presence of two young men who were 
employed by the Federal Bureau of Investigation, and who 
were lodgers in Mr. Brown’s house (8, 9, 20, 21, 22, 32-33, 
38-39). 

As the winter came on, Mrs. Reeves had trouble in heating 
her house (16, 34). She became very despondent (35). She 
died “of asphyxiation due to illuminating gas” March 1, 

1943 (57). 

Mrs. Reeves’ personal estate consisted of $2,800 in insur¬ 
ance, about $10,000 in building association and bank ac¬ 
counts, about $1,500 in furniture, jewelry and securities. 
The property at 616 East Capitol Street is assessed for 
taxation at $12,205, but is subject to a trust of $7,712.85. 
There were no other debts, except $550 for funeral expenses 
(29). 
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2. The Evidence Establishing Her Sanity. 

On the question of sanity the proponents of the will pro¬ 
duced fourteen witnesses who testified that in their opinion 
Mrs. Reeves was of sound mind. These witnesses were all 
persons of good standing and their combined testimony pro¬ 
duced a picture of Mrs. Reeves from various standpoints. 

There were the three witnesses to the will and the two 
witnesses to the codicil, whose testimony will hereafter be 
discussd under the headings relating to the execution of the 
will and codicil respectively. There was also the testimony 
of Mrs. Matthews and of Mr. and Mrs. Brown, who of course 
were interested parties, but whose testimony was clear and 
convincing. 

There were six other witnesses who had ample oppor¬ 
tunity to judge Mrs. Reeves 7 capacity in business affairs, 
and who testified that in their opinion she was of sound 
mind. These witnesses were competent and impartial. Mrs. 
Brown, the Deputy Register of Wills, stated that she had 
frequently talked to Mrs. Reeves about the estates of her 
father, her mother, her brother and her husband, and that 
Mrs. Reeves had been an accountant and was decidedly bet¬ 
ter at figures than most persons (15). Mr. Birgfeld, the 
Chief Clerk of the Treasury, had dealt with her in insurance 
matters (18). Mr. Brennan of the American Building Asso¬ 
ciation, had made a loan to her in July or August, 1942, and 
testified as to her ability to understand their complicated 
allocation of payments to principal and interest (16). Capt. 
Bransom, formerly a trust officer of the National Savings 
and Trust Company, had had many conferences with her 
about her father’s estate, of which his company was trustee 
(42). Mr. Fletcher, a lawyer, had dealt with her on behalf 
of a client (19, 20). Mrs. Wells, a neighbor, saw her fre¬ 
quently and knew her well (16). Mr. Neiss had been her 
supervisor in the Post Office Department, and also knew her 
as a member of the Pennsylvania Society of which he was 
Secretary-Treasurer (17). All of them had seen her as re¬ 
cently as 1942 (15, 16, 17, 18). Mrs. Brown had seen her 
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after January 1, 1943 (15), and Mr. Fletcher had business 
relations with her in January, 1943 (she died in March, 
1943). They all stated strongly that in their opinion she 
was of sound mind. 

There is hardly any testimony, even from the caveators, 
indicating a lack of capacity in business affairs, and it is 
interesting to note that some of the contestants themselves 
conducted litigation with Mrs. Reeves up to September, 

1941, a date very shortly before her death, and that Mrs. 
Reeves soundly defeated them (26-27, 31). 

Papers found among the effects of Mrs. Reeves showed 
that her real estate taxes due in March, 1943, had been pre¬ 
paid on December 29, 1942; that the bill of the Potomac 
Light and Power Company had been paid on February 1, 
1943; that a note that she had given the National Savings 
and Trust Company for $7,800 had been paid in August, 

1942, and the trust securing the note released. Her income 
tax return for the year 1942 was completely made out in 
pencil (28). 

Three documents in the handwriting of Mrs. Reeves con¬ 
stituted convincing proof of her sanity: (1) A three-page 
description of her controversy with the keepers of tourist 
houses on East Capitol Street which she prepared in Au¬ 
gust, 1937 (70-73). (2) Notes which she prepared in the 
fall of 1942 relating to the requirements for admission to 
the Masonic and Eastern Star Home (37). (3) Instructions 
for finding her keys and a list of her property, which she 
gave to Mr. Brown November 21,1942 (33). 

The evidence is clear and convincing that Mrs. Reeves 
knew what property she owned (15,16,18, 26, 28, 29, 31, 33- 
34, 43, 46),* that she knew the persons who would be the 
natural objects of her bounty (and heartily disliked them) 
(15,20, 25,42,50), and that she understood exactly what she 
was doing when she made the will and codicil (7, 8,9, 21,27). 

On this testimony the jury found that Mrs. Reeves was of 


* Discussed more fully at pp. 18-19 of this brief. 
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sound mind when she executed the will of April 29,1942, and 
the codicil of November 21, 1942. They could hardly have 
found otherwise. 


3. The Testimony Relating to the Execution of the 
Will of April 29, 1942. 

Mrs. Burnita Shelton Matthews, one of the caveatees, is a 
lawyer with an office in the Investment Building. She has 
been in practice since 1920, and has been President of the 
National Association of Women Lawyers and of the Wom¬ 
en’s Bar Association of the District of Columbia. Mrs. 
Matthews had known Mrs. Reeves quite well for many years, 
but had never done any legal work for her. Mrs. Reeves 
came to the office of Mrs. Matthews on the morning of April 
29,1942, and asked Mrs. Reeves to draw a will for her (25). 

Mrs. Reeves gave Mrs. Matthews complete instructions in 
reference to the will. She stated that she wanted to mention 
her relatives, so that it would be clear that she had not 
forgotten them, but that she did not wish to leave any of 
them any substantial amount. She said that her brother, 
Roy Neuhauser, and her sister, Mrs. Millard, were respon¬ 
sible for her father’s will being unfair to her, that Mrs. 
Millard had opposed her appointment as executrix of her 
mother’s estate and had made unpleasant charges against 
her, and that her nephews and nieces had never paid any 
attention to her. She explained that her husband had been 
a Mason, and that she wanted to leave the resiude of her 
estate to the Eastern Star Home as she expected later to 
live in the home. She said that Mr. and Mrs. Brown had 
been very kind to her, and were her best friends (25). She 
told Mrs. Matthews to insert the provision as to her desire 
that the executors receive five per cent. Mrs. Reeves stated 
that she had noticed the name of Miss Berrien on the door of 
the office, and that she wanted her to be one of the witnesses 
(27). 


I 
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Mrs. Matthews had the will prepared in accordance with 
the instructions of Mrs. Reeves, and when Mrs. Reeves 
returned in the afternoon, the will had been typed. Mrs. 
Reeves read it, and asked for a correction in the spelling of 
the surname of the children of Roy Neuhauser, in view of 
the fact that he bad changed the spelling from Newhouser 
to Neuhauser. This correction was made. Mrs. Reeves 
had already asked Miss Berrien to act as a witness, and 
Mrs. Matthews called Miss Berrien, and also got Edwin 
Shelton and Bertha Pollock to come from neighboring of¬ 
fices (27). 

Mrs. Reeves signed the will in the presence of Miss 
Berrien, Mr. Shelton and Mrs. Pollock, and requested them 
to act as witnesses. They signed as witnesses in her pres¬ 
ence and in the presence of each other (27). 

Miss Berrien had known Mrs. Reeves since 1918, and saw 
her frequently on the street and at the Women’s City Club. 
Mrs. Reeves had talked to Miss Berrien in the morning 
after seeing Mrs. Matthews, and they had some further 
conversation in the afternoon when the will was signed. 
Miss Berrien testified that Mrs. Reeves was a strong-minded 
person who knew what she wanted and that she was a 
person of absolutely sound mind (7). 

Edwin Shelton is a lawyer practicing in the District of 
Columbia, and is the brother of Mrs. Matthews. On the 
day in question, he went into Mrs. Matthews’ office, and 
talked to Mrs. Reeves who asked him to sign as a witness 

(7) . He asked her whether she was related to Roy Neu¬ 
hauser, and she said he was her brother. Mr. Shelton 
expressed the opinion that Mrs. Reeves was of sound mind 

( 8 ) . 

Bertha Pollock is the secretary of Colonel Julius I. 
Peyser, a well-known Washington lawyer. When she went 
into Mrs. Matthews’ office, Mrs. Reeves asked her if she 
would witness the will. She testified that there was some 
casual comment and that Mrs. Reeves was intelligent and 
sensible. That this was the only occasion upon which she 
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saw Mrs. Reeves. Upon cross-examination, she stated that 
she met strangers every day, and that Mrs. Reeves im¬ 
pressed her as a person who knew what she was doing (8). 

The witnesses on both sides agree that Mrs. Reeves was 
a very opinionated and determined woman (7,15,16, 20, 22, 
25, 43, 45, 50, 52, 53, 67, 68). There was not the slightest 
evidence that the execution of the will of April 29, 1942, 
was procured by the fraud, deceit, undue influence, duress 
or coercion of “Luther H. Brown, or Daisy Brown, or any 
other person or persons,” and the Court directed the jury 
to answer “No” to the questions relating to those issues 
(83). 


4. The Testimony Relating to the Execution of the 
Codicil of November 21, 1942. 

Luther H. Brown, one of the caveatees, is the Assistant 
Disbursing Officer <pf the Government Printing Office. He 
has lived in Washington since 1905, and has resided with 
his wife for many years at 619 East Capitol Street, imme¬ 
diately across the street from the house in which lived Mrs. 
Newhouser, Mrs. Reeves and Beulah. Mr. and Mrs. Brown, 
however, first met Mrs. Reeves in 1931 or 1932, when she 
lived with her husband Dr. Reeves on the south side of East 
Capitol Street, a few doors from the Brown residence. At 
the request of Mrs. Reeves, the Browns helped to take care 
of Dr. Reeves, who was ill at the time (32, 35). 

When Mrs. Reeves went back to live with her mother and 
sister on the north side of the street, after the death of Dr. 
Reeves, she continued to see Mr. and Mrs. Brown fre¬ 
quently, and they became great friends. Mrs. Reeves would 
often visit the Browns. Mr. Brown did a great many things 
for Mrs. Reeves. He cut her grass and shoveled her snow, 
fixed locks on her doors, put in electric light fuses, measured 
the oil for her tank, stoked the coal for her fires, and in 
general did anything that he could to help her with the large 
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three-story house in which she lived alone after the death 
of her mother and the departure of Beulah. Mr. Brown 
never received any pay for such work (8, 32). 

Mrs. Reeves told Mrs. Matthews that Mr. and Mrs. Brown 
had been very kind to her and were her best friends (25). 
She also told Mrs. Ella Ashton Brown, the Deputy Register 
of Wills, that Mr. Luther Brown and his wife had been very 
kind to her (15). Joseph Robert Cusick and Burch Millsap, 
the witnesses to the codicil, also described the friendship 
between Mrs. Reeves and Mr. and Mrs. Brown. Mr. Cusick 
testified that Mrs. Reeves would come and ask Mr. and Mrs. 
Brown to go over to her house and do something for her 
almost every morning (23). 

On November 21,1942, Mrs. Reeves came to Mrs. Brown’s 
home in the evening, and told Mr. and Mrs. Brown that she 
wanted to make a codicil to her will. She produced the 
original will, dated April 29,1942, and a carbon copy. She 
had notes on a piece of paper indicating the changes she 
wanted to put in a codicil. She explained that she had not 
heard anything from the Eastern Star Home, and she said 
that she wanted to have Mr. Brown receive what she had 
intended to give the Eastern Star Home, that is, the balance 
of her estate after the legacies. She stated that she wished 
to increase the legacy to her aunt, and to give something to 
Mrs. Norton. Mr. Brown made notes of this and suggested 
that she go to the person who made the will, but Mrs. Reeves 
said she did not want to bother to do that, and if a codicil 
could be added, she would rather have it done that night. 
Mr. Brown then took his typewriter and wrote the codicil 
as she had dictated it, with an attestation clause, all on the 
third page of the original will. He put the same thing on 
the carbon (33, 37, 38). 

The Browns and Mrs. Reeves then talked about witnesses. 
She wanted Mrs. Wells and her daughters who were roomers 
at the Browns ’ house, but they had gone to the movies (33, 
38). Mr. Brown therefore called two young men, Millsap 
and Cusick, who were employed by the Federal Bureau of 
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Investigation, and who also were roomers in the Brown 
house. They came downstairs and Mrs. Reeves told them 
she would like to have them witness her signature to the 
codicil, and they said they would. Mr. Brown read aloud 
the codicil as it was typewritten, and read aloud the attes¬ 
tation clause (10, 21, 33, 39). The young men also read it 
themselves. Mrs. Reeves then signed the codicil and there¬ 
after the two witnesses signed it (10, 21, 33, 39). 

Joseph Robert Cusick, who witnessed the codicil, said 
that he had lived with Mr. and Mrs. Brown for about a 
year, that he saw Mrs. Reeves quite a lot, that she would 
come over to visit the Browns and talk (8); that at the time 
she signed the will the witnesses talked with her for a while 
and that she was of sound mind, ‘ 1 She knew what she was 
doing.” He testified that he had seen Mrs. Reeves quite 
frequently, had probably seen her every day, that she was 
always walking around the streets; that she would come 
into the Brown home about once a day; that “she just 
acted normally; and that is all. Just like you (indicating 
counsel) would act, just didn’t do anything that would make 
you think that she was not normal;” that she acted all right 
and that he was sure she was all right at the time she signed 
the will (14). 

Burch Millsap, the other witness to the codicil, stated 
that he had lived with the Browns for about sixteen months; 
that he knew Mrs. Reeves; that she had visited Mr. and 
Mrs. Brown on numerous occasions, that he would let her 
in, that he would also meet her on the streets and speak to 
her, that he saw her and had conversations with her at 
least three times a week. He said that when she did come 
over, if the Browns were not there she would get the paper 
and read it until they came home, and if they were going to 
be away for a long time, she would leave and go back home, 
and that there was nothing about her that was abnormal. 
He said that she was of sound mind all the time that he had 
any connection with her, that she seemed to know what she 
was doing when the codicil was signed, and was of sound 
mind in his opinion (21). 
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After the codicil had been signed and witnessed, Mrs. 
Reeves put the will in her purse. She wrote the names of 
the witnesses and her name on the carbon copy and gave it 
to Mr. Brown, saying that if any of her relatives got the 
original will and destroyed it, Mr. Brown should take the 
copy to Mrs. Matthews and file it at once. Mr. Brown still 
had the copy at the time of her death. Mrs. Reeves also 
gave Mr. Brown a paper which showed where her keys 
were kept, and another paper which listed her property 
(33, 34). 

There was no direct evidence that the codicil was pro¬ 
cured by fraud, deceit, undue influence, duress or coercion 
practiced by “Luther H. Brown or Daisy Brown, or any 
other person or persons.” The Court submitted those 
issues to the jury, however, with an instruction that the 
fact that the codicil was drawn by Mr. Brown, who was 
named as residuary legatee therein, that it was signed in 
his house, that he summoned the attesting witnesses, and 
that he was present when it was signed, raised a presump¬ 
tion of undue influence. The jury found that there was no 
fraud, deceit, undue influence, duress or coercion in con¬ 
nection with the codicil. 


SUMMARY OF ARGUMENT 

This appeal involves a contention that three instructions 
requested on behalf of the caveatees were erroneously 
granted, that eight instructions requested on behalf of the 
caveators were erroneously denied, and that the court below 
erred on three occasions in the admission or rejection of 
evidence. It is obvious that these points cannot be briefly 
summarized. We have attempted in our argument to pre¬ 
sent them in such a way that they can be readily identified 
and considered. 

The instructions given on the issue of sanity were the 
usual ones approved in many decisions of this court. The 
instructions denied were confusing and misleading, and 
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we do not believe that any precedent for them can be cited. 

There was no evidence of fraud, deceit, undue influence, 
duress, or coercion, by Mrs. Matthews or by anyone else 
in connection with the will, and that issue was properly 
taken from the jury. It is well settled that the fact that an 
attorney who draws the will is named as executrix does not 
raise a presumption of undue influence. Furthermore, the 
codicil was a testamentary document in itself. It was a 
republication and confirmation of the will with alterations. 
As the codicil has been sustained by the jury on all issues, 
it has become immaterial whether the original will was pro¬ 
cured by undue influence, etc. 

Refusal to permit a view of the house was a sound 
exercise of the discretion of the trial court. The condition 
of the house had been described bv four witnesses whose 
testimony was uncontradicted. 

A memorandum given by Mrs. Reeves to her counsel 
was properly admitted in evidence since the rule of privilege 
does not apply in litigation after the client’s death between 
parties all of whom claim under the client. It has been 
established by many decisions in this jurisdiction that the 
lawyer who drew the will may testify as to confidential 
communications in a contest relating thereto. Logic, deci¬ 
sions, and texts support the proposition that the same rule 
applies as to communications to any other lawyer. Fur¬ 
thermore, the contents of the memorandum were published 
by the testatrix to others and the communication thus was 
not confidential. 


ARGUMENT. 

1. The Instructions Given on the Questions of Execution of 
the Will and Sanity of the Testatrix Were Correct, and 
Those Denied Were Properly Denied. 

(This Covers the Appellants' Points I, II, III and V.) 

At the request of the caveatees the following instruction 
was granted: 

“6. The jury are instructed that neither age, nor 
sickness, nor eccentricities, nor peculiarities will affect 
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the capacity of a person to make a valid will, if such 
person retains sufficient mind and memory to know: 

“(1) What property she owns in a general way; 

“(2) The person or persons who would be the nat¬ 
ural objects of her bounty and her relation 
towards them; 

“(3) The business in which she was engaged when 
executing her will, and the contents thereof; 

“(4) How she wishes to dispose of her property; 
and that the will carries out her wishes. 

“If you believe from the evidence that Enola New- 
houser Reeves possessed sufficient mentality to meet 
these requirements on April 29, 1942, their verdict 
should be in favor of the proponents of the will under 
the third issue, and if they believe from the evidence 
that Enola Newhouser Reeves possessed sufficient men¬ 
tality to meet these requirements on November 21, 
1942, their verdict should be in favor of the proponents 
of the codicil under the eighth issue.” (75). 

Instructions in substantially this language have been ap¬ 
proved in many cases, including Thompson v. Smith , 1939, 
70 App. D. C. 65, 103 F. (2d) 936; Gibson v. Collins , 1925, 
55 App. D. C. 262, 4 F. (2d) 874, certiorari denied 1925, 
267 U. S. 605,45 S. Ct. 508,69 L. Ed. 810; Leivis v. American 
Security & Trust Co., 1923, 53 App. D. C. 258, 289 F. 916. 

The caveators tried to have this instruction amended by 
inserting at the conclusion: 

“Yet if they believed that her wishes were the result 
of an unsound mind their verdict should be for the 
defendants on the third or eighth issue, or both of 
them, as the case may be.” (76). 

They also offered an instruction of their own containing the 
same language (78). 

No precedent has been cited or can be found for adding 
such language to the standard instruction, and it is sub¬ 
mitted that the use of such language would tend to confuse 



14 


we do not believe that any precedent for them can be cited. 

There was no evidence of fraud, deceit, undue influence, 
duress, or coercion, by Mrs. Matthews or by anyone else 
in connection with the will, and that issue was properly 
taken from the jury. It is well settled that the fact that an 
attorney who draws the will is named as executrix does not 
raise a presumption of undue influence. Furthermore, the 
codicil was a testamentarv document in itself. It was a 
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republication and confirmation of the will with alterations. 
As the codicil has been sustained by the jury on all issues, 
it has become immaterial whether the original will was pro¬ 
cured by undue influence, etc. 

Refusal to permit a view of the house was a sound 
exercise of the discretion of the trial court. The condition 
of the house had been described by four witnesses whose 
testimony was uncontradicted. 

A memorandum given by Mrs. Reeves to her counsel 
was properly admitted in evidence since the rule of privilege 
does not apply in litigation after the client’s death between 
parties all of whom claim under the client. It has been 
established by many decisions in this jurisdiction that the 
lawyer who drew the will may testify as to confidential 
communications in a contest relating thereto. Logic, deci¬ 
sions, and texts support the proposition that the same rule 
applies as to communications to any other lawyer. Fur¬ 
thermore, the contents of the memorandum were published 
by the testatrix to others and the communication thus was 
not confidential. 


ARGUMENT. 

1. The Instructions Given on the Questions of Execution of 
the Will and Sanity of the Testatrix Were Correct, and 
Those Denied Were Properly Denied. 

(This Covers the Appellants’ Points I, II, III and V.) 

At the request of the caveatees the following instruction 
was granted: 

“6. The jury are instructed that neither age, nor 
sickness, nor eccentricities, nor peculiarities will affect 
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the capacity of a person to make a valid will, if such 
person retains sufficient mind and memory to know: 

“(1) What property she owns in a general way; 

“(2) The person or persons who would be the nat¬ 
ural objects of her bounty and her relation 
towards them; 

“(3) The business in which she was engaged when 
executing her will, and the contents thereof; 

“(4) How she wishes to dispose of her property; 
and that the will carries out her wishes. 

“If you believe from the evidence that Enola New- 
houser Reeves possessed sufficient mentality to meet 
these requirements on April 29, 1942, their verdict 
should be in favor of the proponents of the will under 
the third issue, and if they believe from the evidence 
that Enola Newhouser Reeves possessed sufficient men¬ 
tality to meet these requirements on November 21, 
1942, their verdict should be in favor of the proponents 
of the codicil under the eighth issue. ,, (75). 

Instructions in substantially this language have been ap¬ 
proved in many cases, including Thompson v. Smith , 1939, 
70 App. D. C. 65, 103 F. (2d) 936; Gibson v. Collins, 1925, 
55 App. D. C. 262, 4 F. (2d) 874, certiorari denied 1925, 
267 U. S. 605,45 S. Ct. 508,69 L. Ed. S10; Leivis v. American 
Security <& Trust Co., 1923, 53 App. D. C. 258, 289 F. 916. 

The caveators tried to have this instruction amended by 
inserting at the conclusion: 

“Yet if they believed that her wishes were the result 
of an unsound mind their verdict should be for the 
defendants on the third or eighth issue, or both of 
them, as the case may be.” (76). 

They also offered an instruction of their own containing the 
same language (78). 

No precedent has been cited or can be found for adding 
such language to the standard instruction, and it is sub¬ 
mitted that the use of such language would tend to confuse 
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the jury. To add the words suggested by the caveators 
without a further definition of “unsound mind ,, would have 
left the jury without any guidance as to the method of de¬ 
termining whether her mind was sound or unsound. 

The thought contained in the instruction requested by 
the caveatees is adequately taken care of in the standard 
instruction as given, for the instruction was that “if such 
person retains sufficient mind and memory to know * * * 
how she wishes to dispose of herproperty. ” Thus the jury 
must find that she had sufficient mind to know what she 
wished to do. The addition of the words suggested by the 
caveators not only would tend to confusion, but was unnec¬ 
essary even from their standpoint. 

The caveators then asked for peremptory instructions 
that the will and codicil were not those of the testatrix, and 
were not duly executed, and that she was of unsound 
mind. The Court denied these requests, properly leaving 
the questions to the jury (78). 

The caveators also requested the Court to charge the jury 
as follows: 

‘ ‘ 10. The jury are instructed that attesting witnesses 
to wills and codicils are under the legal duty to inquire 
into all matters affecting the mental capacity of the 
maker of the same and if they find from the evidence 
that any one or more of the attesting witnesses to 
either of the documents involved in this case did not 
perform that duty they are at liberty to find that the 
testimony of such witness or witnesses is of no value 
at all.” (79). 

This request the Court also properly denied. 

There was not the slightest evidence that any of the wit¬ 
nesses did not perform their duties. To instruct the jury 
that the witnesses were under a duty “to inquire into all 
matters affecting the mental capacity” of the testatrix 
would have given the jury the impression that the witnesses 
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should have conducted something in the nature of ah in¬ 
quisition. 

And to instruct the jury that the testimony of the wit¬ 
nesses “might be of no value at all” would permit the jury 
to find that the will and codicil lacked the requisite number 
of witnesses, and therefore were not duly executed. In 
fact that was exactly the argument made by counsel for the 
caveators in the court below as a basis for his request for 
an instruction that the will and codicil had not been duly 
executed. The argument is based on a complete distortion 
of the holding in Thompson v. Smith, supra. That decision 
has nothing whatever to do with the question of execution 
of a will, for there was no question of execution in that 
case. On the issue of testamentary capacity the lower 
court had instructed the jury as follows: 

“The jury are instructed that if they are satisfied 
that Jerrold B. Ullman and Lewis G. Jackson, the two 
attesting witnesses to the will in controversy, are dis¬ 
interested, intelligent, and truthful, then the testimony 
of such witnesses as to the mental condition of Wena 
D. Thompson at the time she executed the will, other 
things being equal, is entitled to more weight than that 
of witnesses who were not present at the time of the 
execution of the will. By the expression ‘other things 
being equal,’ the Court means equally credible, intel¬ 
ligent, and disinterested when compared with the non¬ 
attesting witnesses in the case.” 

The Court of Appeals held that this instruction was er¬ 
roneous, and that the mere fact that a person is a sub¬ 
scribing witness does not entitle the testimony of such a 
person as to the mental capacity of the testator to be given 
greater weight than that of other witnesses, who in the 
circumstances of the particular case, may have been better 
informed as to the mental capacity of the maker of the will. 
The Court of Appeals said: 

“An attesting witness may, despite the existence of a 
duty to inquire into mental competency, and despite 
his presence at the time of execution of the will, pay 
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little or no attention to the question of capacity of the 
maker. In such event his testimony may be of no 
value at all or at best of less value than that of other 
witnesses # # 

The holding of Thompson v. Smith, supra, of course has 
no applicability in the present case, for vre did not ask that 
the jury be instructed that the witnesses to the will or 
codicil be given greater credence than other witnesses. 
Counsel for the caveators, however, has taken some of the 
language from Thompson v. Smith, and separating it from 
its context offers it as authority for his Instruction 10. His 
Instruction 10, however, does not even follow the language 
of Thompson v. Smith. The instruction speaks of a “legal 
duty to inquire into all matters affecting the mental capacity 
of the maker of the same.” In Thompson v. Smith the 
Court simply said that the witnesses had a duty to inquire 
into the competency or mental capacity of the maker of the 
will. This is quite different from saying that the witnesses 
have to inquire into all matters affecting the mental capa¬ 
city. Furthermore, in saying that the testimony “might be of 
no value at all” in Thompson v. Smith the Court, of course, 
referred to value in regard to the issue of mental capacity, 
whereas in Instruction 10 of the caveators the words “of 
no value at all” would apply to the issue of execution of the 
will as well as to that of mental capacity. 

Finally, counsel for the caveators urges that they should 
have had an instructed verdict because he contends that the 
testatrix did not know what property she owned. The 
testatrix did not have to know exactly what property she 
owned. The law only requires that she know what property 
she owns “in a general way.” These are the exact words 
of the instruction in Lewis v. American Security & Trust 
Co., supra. There was a great deal of testimony that the 
testatrix knew what property she owned. Certainly she 
knew that she owned the house on East Capitol Street (43). 
The receipt for her real estate taxes (28) was certainly 
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an indication that she knew about that property. And she 
knew that she had an account with the Building Association 
(16, 43). After she made the will she dictated to Mr. 
Brown an accurate list of her possessions 'which was intro¬ 
duced in evidence (33). This showed the insurance that she 
carried with the names of the companies, her treasury bene¬ 
fits and teacher’s benefits, her bank accounts, her Building 
Association account, her safe deposit box, etc., a very com¬ 
plete list (34). Capt. Henry W. Branson, formerly a trust 
officer of the National Savings and Trust Company, who 
had many business conversations with her, testified, “very 
definitely she knew what property she owned.” (43). 

It is hard to see how counsel for the caveators can seri¬ 
ously contend that the case should have been taken to the 
jury on any such point as this. 


The Court granted the following instruction at the re¬ 
quest of the caveators: 

“16. The jury is instructed that although proof 
that a person killed herself is not sufficient of itself to 
show that she was of unsound mind when doing so, it 
constitutes an item of evidence proper to be considered 
along 'with all other facts and circumstances shown 
by the evidence bearing upon the persons’ mental con¬ 
dition for the purpose of determining her soundness 
or unsoundness of mind at the time of the alleged exe¬ 
cution of the will and/or codicil in question.” (82). 

The caveators also requested the Court to charge the jury 
as follows: 

“17. The jury is instructed that self-destruction or 
suicide is a criminal act which the law abhors as a 
criminal homicide, and, consequently, when a person 
takes his or her own life the person dies in the status 
of a criminal unless a condition of unsoundness of mind 
prevented responsibility for the act.” (82). 

The Court properly denied this request. It was objec¬ 
tionable for many reasons: (first) because it merely stated 
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an abstract proposition not related to the case; (second) 
because it appealed to prejudice; and (third) because it 
was not material whether or not Mrs. Reeves was a crim¬ 
inal. 

We respectfully submit that the instruction quoted above 
on the subject of suicide which was granted by the Court at 
the request of counsel for caveators was sufficient, and that 
the further instruction that it was a criminal act was prop¬ 
erly denied.* 


2. The Jury Were Properly Instructed to Return a Verdict 
for the Caveatees on the Issues of Fraud, Deceit, Undue 
Influence, Duress and Coercion Relating to the Will. 

(This Covers Appellants' Point IV.) 

Counsel for the appellants cites Hagerty v. Olmstead, 
1912, 39 App. D. C. 170, for the proposition that there was 
a presumption of undue influence in regard to the will 
drawm by Mrs. Matthews. Hagerty v. Olmstead is com¬ 
pletely inapplicable. In that case, the person who had the 
will drawn and selected the witnesses, was in addition to 
being named executor therein, the chief beneficiary, and the 
other principal beneficiaries were his wife and brother. 
There was a great deal of other evidence which strongly 
indicated that there had been undue influence. There is 
absolutely no evidence of undue influence by Mrs. Matthews 
and neither she nor any relatives of hers are devisees or 
legatees.** Such a decision certainly is not authority for 
the contention of the contestants that there is a presumption 
that Mrs. Matthews exercised undue influence over Mrs. 
Reeves in the case at bar. The well established rule is: 

♦The brief of the appellants tempts us to suggest the following syllogism: 

First Premise: “To constitute suicide the act must be committed by a person 
of sound mind.” (Appellants’ Br. p. 27). 

Second Premise: Mrs. Reeves "died by suicide” (Appellants’ Br. p. 2). 

Conclusion: Mrs. Reeves was of sound mind. 

**In this case one of the witnesses Mrs. Berrien was particularly selected by 
the testatrix (7, 27). 


21 


“The fact that the attorney who draws the will is 
named as executor does not raise a presumption of 
undue influence. ” Page on Wills, 3d ed., Sec. 832. 

Johnson v. Johnson, 1921, 206 Ala. 523, 91 So. 206; Living¬ 
ston's Appeal, 1893, 63 Conn. 68, 26 A. 470; Pond et al v. 
Hollett, 1923, 310 Ill. 31, 141 N. E. 403; Breadheft v. 
Cleveland et al, 1915, 184 Ind. 130, 108 N. E. 5; Sellards v. 
Kirby, 1910, 82 Kan. 291, 108 P. 73. 

Nor do any of the citations on this point contained in the 
brief for the appellants (p. 26) support their contention: 
Their quotation from Page .. refers to a trustee with wide 
powers, not to an executor. In Zeigler v. Coffin, 219 Ala. 
586, 589, 123 So. 22, it was held that in order to raise a 
presumption of undue influence there must be activity in 
addition to a mere “compliance or obeience to the free and 
voluntary instructions or directions of the testator.” There 
the lawyer drew the will four days before the testator’s 
death, and when he was very ill, the lawyer was named 
trustee with “full and supreme power”, and there was no 
explanation of the circumstances which caused him to write 
such a trust. In Teter v. Spooner, 279 Ill. 39,116 N. E. 673, 
the Court held that an instruction that there was an in¬ 
ference of undue influence was properly refused. 

We venture to sav that there have been thousands of 

* 

instances in the District of Columbia where wills have been 
drawn by lawyers who have been named as executors, and 
who have attended to the execution of the wills, an impor¬ 
tant duty which, in our opinion, the lawyer should always 
perform. 

The mere fact that the will suggests a fee for the execu¬ 
tors does not make the case anv different from anv other 

V V 

case involving executors because, of course, the fee must 
be fixed by the Probate Court in accordance with law. This 
was recognized in the will. The language is that Mrs. Reeves 
“desired” a certain fee to be allowed. 
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There is not the slightest evidence that Mrs. Matthews 
attempted to exercise any fraud, deceit, undue influence, 
duress or coercion upon Mrs. Reeves, nor is there any evi¬ 
dence upon which anyone might suppose that Mrs. Mat¬ 
thews could have done so if she had tried. Mrs. Matthews 
testified directly that “the provisions in the will as to the 
executors receiving 5 per cent” were according to instruc¬ 
tions of Mrs. Reeves and were not suggested by Mrs. Mat¬ 
thews. There is no evidnce to the contrary and if there is 
any one point upon which all the witnesses agreed it was 
that Mrs. Reeves was an opinionated, domineering woman 
who was not susceptible of influence (7, 15, 16, 20, 22, 25, 
43, 45, 50, 52, 53, 67, 68). Mrs. Matthews had never acted 
before as a lawyer for Mrs. Reeves (25). Any suggestion 
that Mrs. Matthews might have dominated Mrs. Reeves to 
the extent necessary to create coercion, undue influence, 
etc., is grotesque in the circumstances, and the Court prop¬ 
erly directed the jury to answer the questions relating to 
those issues in favor of the caveatees. 

It may be suggested also that the question for submission 
to the jury was whether the will as a whole was procured 
by fraud, deceit, undue influence, duress or coercion by 
“Luther H. Brown or Daisy Brown or any other person or 
persons.” The will left legacies to various persons, and 
left the residue to the Masonic and Eastern Star Home. 
Certainly there "was no fraud, deceit, undue influence, duress 
or coercion about the will itself. If Mrs. Matthews had 
exercised undue influence (absurd as the. suggestion is) 
it would only have affected the executorship. Page Wills 
3d Ed., Sec. 193. Certainly it would not have been correct 
to submit to the jury issues relating to fraud, deceit, undue 
influence, duress or coercion as to the will as a w’hole, thus 
endangering the bequest to the Masonic and Eastern Star 
Home and the other innocent legatees, merely because of 
a contention that the executrix exercised undue influence to 
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obtain that office. The name of Mrs. Matthews was not 
even mentioned in the issues. The absurd idea of undue 
influence on her part was clearly an afterthought. 

A final point would seem conclusive: If there had been any 
error in directing a verdict for the caveatees on these issues 
as to the will (which there was not) it was cured by the fact 
that the codicil went to the jury on the same issues of fraud, 
deceit, undue influence, duress and coercion, and the codicil 
was sustained by the verdict of the jury. We respectfully 
submit that the execution of the codicil without any fraud, 
deceit, undue influence, duress or coercion operated as a 
republication of the will with alterations. 

“A codicil differs from a later will in that it is not, 
prima facie, a revocation of the earlier will, but rather 
a republication or confirmation with alteratioils.’’ 
Page on Wills, 3d Ed. Sec. 466. 

Limbach v. Limbach, 1919, 290 Ill. 94, 124 N. E. S59; 
Loveren v. Eaton, 1921, 80 N. H. 62, 113 A. 206; Appeal of 
Rogers, 1927, 126 Me. 267, 138 A. 59; Blackford v. Ander¬ 
son, 1939, 226 la. 1176, 286 N. W. 735; In re Rice’s Estate, 
1921,191 la. 206,182 N. W. 170; Baker, et al v. Edge, et al, 
1917,174 N. C. 100, 93 S. E. 462; Toms v. Brown, et al, 1938, 
213 N. C. 295, 195 S. E. 781; Lightfoot v. Beard, 1929, 230 
Ken. 488, 20 S. W. (2d) 90; In re Billings’ Estate, 1920, 
268 Pa. 67, 110 A. 767; In re Diament’s Estate, 1918, 88 
N. J. Eq. 552, 103 A. 199; In re Biss ell’s Estate, 1930, 302 
Pa. 27, 153 A. 692, 

In Loveren v. Eaton, 1921, 80 N. H. 62, 113 A. 206, the 
plaintiff moved to limit the trial to the validity of the will 
as distinguished from the codicil. This motion was denied, 
the court saying: 

“In law a man’s will is the instrument by which he 
expresses his intentions as to the disposition of his 
property at his death. It is immaterial of how r many 
parts the instrument may be formed. All constitute 
one will. * • * If the decree of the probate court allow¬ 
ing the codicil as a part of Eaton’s will remains in 
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force, it is immaterial whether there was, or not, a 
valid execution of the testamentary paper of the ear¬ 
lier date.” 

But of course the fact is that there was no evidence what¬ 
ever of fraud, deceit, undue influence, duress or coercion 
by Mrs. Matthews or by anyone else in connection with the 
will, and those questions were properly taken from the jury. 


3. Refusal to Accord a View of the House Was a Proper 
Exercise of the Court’s Discretion. 

(This Covers Appellants’ Point VI.) 

Whether or not there should have been a view of the 
house was clearly a matter of discretion with the Court. 
Wigmore on Evidence, 3rd ed., Sec. 1164. 

There was no reason whatever for viewing the house in 
this case. If an inspection of the house would have settled 
the controversy, as for example if the issue had been 
whether it was a brick house or a frame house, and if there 
had been conflicting testimony, there might have been a 
reason for viewing the house. 

But in this case a view of the house would have settled 
nothing. If the condition of the house was any evidence 
that Mrs. Reeves was of unsound mind, the evidence would 
only have been cumulative. The caveatees on the other 
hand might have contended that the condition of the house 
was due in part to its disuse for the period of almost a year 
from Mrs. Reeves’ death to the date of trial, and that at 
most it onlv showed that Mrs. Reeves was a bad house- 
keeper. 

Furthermore there was no conflict as to the condition of 
the house. Four witnesses had described the condition of 
the house in great detail (53). And there was no testimony 
to the contrary. An inspection of the house would have 
added little or nothing to this testimony, which was itself 
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of no particular importance as compared with the enormous 
volume of testimony already in the case on both sides. 


4. The Court Properly Declined to Permit Mrs. Norton to 
Answer the Question Why She Was Willing to Pur¬ 
chase the Decedent’s House. 

(This Covers Appellants’ Point VII.) 

A Mrs. Norton was called as a witness on behalf of the 

caveators. She had given some testimony to the effect that 

she wanted to buv Mrs. Reeves’ house. She was then asked 

* 

by counsel for the caveators why she was willing to pur¬ 
chase decedent’s house (61). The caveatees objected to the 
question, and caveators’ counsel stated that he expected the 
witness’ testimonv in answer thereto to sav that she in- 

•> ml 

tended, if she took title, to turn over the property to the 
heirs and next of kin of the decedent. The Court sustained 
the objection (61). 

Objection to the question was properly sustained since 
the question went to the mental processes of Mrs. Norton, 
which were irrelevant on the question of the mental capacity 
of Mrs. Reeves. Furthermore, counsel for the caveators 
should not have been permittd to cross-examine his own 
witness. 

The question was of no importance anyway in view of 
the great amount of testimony produced by both sides. 


5. The Memorandum Written by Mrs. Reeves in Reference 
to Her Arrest Was Properly Admitted. 

(This Covers Appellants’ Point VIII.) 

It is well established in this jurisdiction that the lawyer 
who drew a will may testify concerning communications 
made to him by the decedent at the time the will was drawn. 
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This is done over and over again in will contests on the 
authority of Olmstead v. Webb, 1894,5 App. D. C. 38, Glover 
v. Patten, 1897, 165 U. S. 194, and Blackburn v. Crawfords, 
1865, 3 Wall. 175. Mrs. Matthews was thus permitted to 
testify without objection in this case. 

Counsel for the caveators insists, however, that there is 
a difference, as regards admissibility in will contests, be¬ 
tween communications made to a lawyer at the time the 
will is drawn and communications made to a lawyer at any 
other time. Neither logic nor decisions support such a 
distinction. 

In the case of In Layman’s Will, 1889, 40 Minn. 371, 
42 N. W. 286, a lawyer was permitted to give in a will con¬ 
test “the full particulars of one or two interviews in no 
manner connected with the making of the will.” The Court 
said: 

“The object of the rule, so far as it relates to this 
class of communications, being the protection of the 
estate, there remains no reason for continuing it when 
the very foundation upon which it proceeds is wanting. 
• • * The testimony when given served to protect the 
estate, and tended to aid in a proper disposition of it.” 

This case was cited with approval by the Supreme Court 
in Glover v. Patten, supra. 

Another well considered case is Panell v. Rosa, 228 Mass. 
594, 118 X. E. 225. That was a will contest in which a law¬ 
yer, over the objection of the person named as executor, 
was allowed to testify to conversations with the testatrix 
relative to difficulties that she had had with her husband, 
the executor and proponent of the will. A different lawyer 
had drafted the will offered for probate. The Court held 
that in litigation to determine who should take the property 
of a deceased person, where both parties claim under the 
deceased, neither party could set up a claim of privilege 
against the other since the reason for the privilege no longer 


v 
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existed.* The decision was by Chief Justice Rugg, and 
there was no dissent. 

In Holyoke v. Holyoke’s Estate, 1913, 110 Me. 469, 87 A. 
40, the question was whether a decedent had changed his 
domicile. The Court ruled that communications made to 
his attorneys were admissible, saying: 

“It seems to be settled on good authority that, in testa¬ 
mentary contests' between personal representatives, 
heirs, and legatees, the claim of privilege is unavailing, 
when the character and reputation of the deceased are 
not involved.’’ 

In Mahoney v. Healy, 1914, 10 Del. Ch. 311, 91 A. 208, a 
bill had been brought to set aside transfers made by a 
decedent on the ground of fraud and mental incompetency. 
Her attorney was compelled to disclose communications 
made to the decedent, the Court saying: 

“It seems to be well settled, however, that the rule of 
privilege does not apply in litigation instituted after 
the death of the client where all the parties claim under 
the client.” 

In Corpus Juris the following is found: 

“Actions between Persons Claiming Under Deceased 
Client. It is generally considered that the rule of privi¬ 
lege does not apply in litigation, after the client’s 
death, between parties, all of vrhom claim under the 
client; and, so, where the controversy is to determine 
who shall take by succession the property of a deceased 
person and both parties claim under him, neither can 
set up a claim of privilege against the other as regards 
the communications of deceased with his attorney.” 
70 C. J. 438. 

♦In the present case it should also be remembered that on cross-examination 
by Mr. Sullivan, the witness Wingate testified that on the night that Mrs. 
Reeves gave him the written statement they went across the street to the Browns 
and Mrs. Reeves then made a statement to Mr. and Mrs. Brown and Mr. Win¬ 
gate, similar to what was in the paper that she had given Mr. Wingate. Thus 
the written statement was never a confidential communication. It was given to 
Mr. Wingate to be used for her benefit when occasion should arise, and its 
contents were published to the Browns (74). 
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In 1942 the American Law Institute published its Model 
Code of Evidence, which contains the following: 

“Rule 213. Lawyer-Client Privilege; Limitation and 
Termination. 

* # * * # 

“ (2) There is no privilege under Rule 210 as to any 
relevant communication between a lawyer and his client 

“(a) upon an issue between parties claiming by 
testate or intestate succession from the client, 

• # * # # 

“Comment on Paragraph (2): 

“Clause (a) states the result reached in the deci¬ 
sions, although the theories upon which the courts act 
are varied. Some argue that with reference to an 
issue of succession, the client, had he foreseen the 
dispute, would have desired to have the lawyer testify; 
others seem to think that with reference to such com¬ 
munications the privilege, at its creation, was intended 
to endure only during the life of the client; still others 
merely assert that in such a contest the reason for the 
privilege does not exist.” 

It will be noted that this rule is not only stated as part of a 
model code of evidence which the Institute hopes will be 
adopted in all jurisdictions, but the “comment” is that 
the rule “states the results reached in the decisions.” It is 
thus stated not only as the law ought to be, but what the 
law is. 


Finally counsel for the appellants urge that the state¬ 
ment should not have been admitted on rebuttal. Of course, 
whether evidence can be offered in rebuttal is largely a 
matter within the discretion of the trial court. Jones, Evi¬ 
dence, 3d ed., p. 1261. But we respectfully submit that in 
this case it would have been error if the Court had not 
admitted the evidence of Mr. Wingate as to the statement 
of Mrs. Reeves in regard to her arrest. The caveatees, who 
were the plaintiffs below and who thus put on their evi- 
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dence first, had offered no testimony about the arrest of 
Mrs. Reeves. That was a particular incident first described 
by witnesses for the defendant caveators (35, 56). Cer¬ 
tainly the caveatees had a right in rebuttal to give any 
explanation that was available in reference to that par¬ 
ticular incident. Jones, Evidence, 3d ed., p. 1261. Whether 
this evidence is considered to have been admitted because 
the caveatees had the right to have it admitted, or whether 
it is considered admitted in the discretion of the Court, 
there can be no doubt that the evidence was admissible on 
rebuttal, and that it was properly admitted. 


CONCLUSION. 

The will and codicil of Mrs. Reeves were natural and 
normal in all the circumstances, and there is no indication 
that the decision of the court and jury below has worked 
any injustice. 

Mrs. Reeves was on very bad terms with her nearest rela¬ 
tives. No one can read the testimony of her sisters, Mrs. 
Millard (48-53) or Beulah Newhouser (53-56), without per¬ 
ceiving their hatred for Mrs. Reeves. They even tried to 
create the impression that she was responsible for the 
death of her mother (52, 56). She had had considerable liti¬ 
gation with them (26-27). There was no reason in the 
world why she should have left them anything. 

In these circumstances she first left the residue of her 
estate to the Masonic and Eastern Star Home. Whien the 
Home did not admit her (38, 39) and when she could not 
obtain admission at similar places (39) she decided to leave 
the residue of her estate to Mr. Brown, who had been kind 
to her in many ways (15, 16, 17, 25, 32, 35, 36, 39, 40). 

It is respectfully submitted that all this is exactly what 
a sane person would have done, and that there is not the 
slightest reason to conclude that Mrs. Reeves was imposed 
upon by Mrs. Matthews or by Mr. Brown. Even if there 
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had been any technical error below (which, we confidently 
submit, did not occur) there is no reason to try this case 
again, for any other jury in all human probability would 
decide it the same way. 

Respectfully submitted, 

Spencer Gordon, 

Attorney for Appellees. 
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in 1931 “and moved across the street to live with him 
(67)”, and on page 10 that Mr. and Mrs. Brown met Enola 
when she lived with her husband Dr. Reeves (32, 35). Yet 
two witnesses testified that Enola did not live with her 
husband and that she told each of them “she never spent 
a night with him” (56, 67). 
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On page 4, it is said that on November 1, 1941, Beulah 
left Enola who thereafter lived alone (55). Beulah testi¬ 
fied that she finally moved aw r ay at the time stated because 
she could no longer stand Enola’s conduct. Beulah’s tes¬ 
timony of Enola’s treatment of her is set out at pp. 53-6 of 
the appendix. 

Also on page 4 is the statement that Mr. and Mrs. Brown 
performed many acts of kindness for Enola, particularly 
after she was left alone by the departure of her sister, with 
9 page references to the appendix. Aside from a general 
statement, such as that of Mrs. Ella Ashton Brown, that 
Enola “stated that they had been very kind to her” (15), 
the only statements are: the testimony of Mr. and Mrs. 
Brown at pages 32, 35, 36, 39, 40. Though both of them 
pretended that the small acts detailed covered a period of 
about 10 years, Mrs. Brown admitted that the principal 
activities occurred in the fall and winter of 1942-3 “before 
Christmas” (37-40). Enola died on March 1, 1943, and 
the codicil was executed on November 21, 1942 (5), yet the 
claims, at page 10 of the brief, include that Brown “cut 
the grass for her” and “stoked the coal for her furnace” 
(32). It could not have been a normal act for him to cut 
grass in the fall and winter, nor could he have stoked coal 
for an oil furnace (32). 

Again, on page 4, it is said that Mrs. Matthews is “a 
lawyer whom she (Enola) knew well”. The only testimony 
on that point is that Mrs. Matthews said that “she lived 
on Capitol Hill for a long time and had known Mrs. Reeves 
for many years, Mrs. Reeves attended meetings at the Club 
House of the Woman’s Party, Mrs. Matthews often saw 
her at the Congressional Library and on the street, Mrs. 
Matthews moved away from Capitol Hill in 1935 and after 
that she saw Mrs. Reeves every month or so at the 
Women’s City Club of which Mrs. Reeves was a life mem¬ 
ber and also at the Woman’s Party headquarters” (24-5). 

At page 6 is the statement that Mr. Neiss had been 
Enola’s supervisor in the Post Office Department (17). His 
statement is “that he had formerly been Superintendent 
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of a unit in the Post Office Department where Mrs. Reeves 
did special work in 1926 and 1927, that he saw her then 
every day and had seen her from time to time since” (17). 

On page 12, the appellees assert that Enola told the two 
witnesses to the codicil “she would like to have them wit¬ 
ness her signature”, citing pages 10, 21, 33 and 39 of the 
appendix. While Mr. and Mrs. Brown testified at pages 
33 and 38 that Enola asked the two boys to witness her 
signature, both of them contradicted her, saying that "Brown 
was the one who asked them to sign (10,11, 21). 

With respect to the summation, on page 12, of the tes¬ 
timony of the two witnesses to the codicil, we respectfully 
request the Court to compare the same with our review of 
their testimony on pages 21-2 of our original brief. 

APPELLEES’ SO-CALLED SUMMARY OF ARGUMENT. 

General Rule 17 (c) (7) of this Honorable Court re¬ 
quires a summary of the argument and in a note states in 
italics that it should be a succinct, but accurate and clear, 
picture of the argument actually made in the brief con¬ 
cerning the points or assignments, and that because the 
summary if properly prepared is most helpful to the court 
in following the oral argument, counsel are urged to pre¬ 
pare the same "with great care. Notwithstanding the fact 
that this Court has thus emphatically declared that the 
brief of each party must contain a summary of argument, 
appellees instead of furnishing same merely sing “I didn’t 
want to do it”. 

ERRONEOUS STATEMENTS IN ARGUMENT 
OF APPELLEES. 

1. With respect to our prayer No. 10 as to the duty of 
attesting witnesses, the appellees argue, that the expres¬ 
sion in that prayer “they are at liberty to find that the tes¬ 
timony of such witness or witnesses is of no value at all” 
would apply to the issue of execution as well as to that of 
mental capacity . Not only is the prayer in terms restricted 
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to the matter of mental capacity, but even were the prayer 
open to the construction claimed, it would be unobjection¬ 
able, and no more than an application of the doctrine an¬ 
nounced in The Santissima Trinidad, 7 Wheat. 283, 339, 
5 L. Ed. 454, 468. 

Upon the question whether the decedent knew what prop¬ 
erty she owned, we will be content with a comparison by 
the Court of the argument of the appellees at pp. 18-19 
with our presentation of the same subject at pages 17-20 of 
our original brief. 

2. With respect to the direction of a verdict sustaining 
the will upon the issue of fraud, deceit, undue influence, 
duress and coercion, the appellees say, at p. 14, “there was 
no evidence of fraud, deceit, undue influence, duress, or 
coercion by Mrs. Matthews or by any one else in connection 
with the will”, at page 20 “there is absolutely no evidence 
of undue influence by Mrs. Matthews”, and at page 22 
“there is not the slightest evidence that Mrs. Matthews at¬ 
tempted to exercise any fraud, deceit, undue influence, 
duress, or coercion”. However, this Court has said “It is 
not necessary that there be direct proof of fraud, or undue 
influence” (Hagerty v. Olmstead, 39 App. D. C. 170, 175; 
Duckett v. Duckett, 77 U. S. App. D. C. 303, 304, 134 Fed. 
2nd 527 and “undue influence * # * is nearly always a 

matter of inference” ( Barbour v. Moore, 10 App. D. C. 30, 
64; Duckett v. Duckett, 77 U. S. App. D. C. 303, 304, 134 
Fed. 2nd 527). Certainly, the legal presumption arising 
from the facts that Mrs. Matthews drew the will, is named 
therein as executrix at an illegal fee, selected two of the 
attesting witnesses, and was present when the will was 
signed, aside from the fact that she does not claim that she 
did anything to cause the attesting witnesses to perform 
their duties (our original brief pp. 21-6) raises the pre¬ 
sumption and constitutes most persuasive evidence of the 
exercise of undue influence, fraud, duress and coercion. 
Furthermore, the only testimony to rebut the pre¬ 
sumption was that of Mrs. Matthews. By directing 
the verdict, the Court accepted the testimony of Mrs. 
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Matthews and rejected the presumption. It should have 
done exactly the contrary on the prayer for a directed ver¬ 
dict. The Court thus assumed the jury function of weigh¬ 
ing the evidence, and by so doing deprived the appellants 
of their Constitutional right of a trial by jury. Corsicana 
National Bank v. Johnson, 251 U. S. 68, 72, 64 L. Ed. 141, 
147. 

In connection with the same prayer, the appellees, at 
page 21, quote from Page on Wills that “The fact that 
the attorney who draws the will is named as executor does 
not raise a presumption of undue influence ”. The full 
statement of Page in that connection (2 Page on Wills, 3d 
Ed., Sec. 832) is: 

“The fact that the attorney who draws the ■will is 
named as executor does not raise a presumption of 
undue influence. This result may be justified, in theory 
at least, upon the ground that the executor gains no 
financial benefit by reason of his position, since his fees 
are only lawful compensation for his services, and for 
the risk which he undertakes. It is true that this as¬ 
sumption is false in many cases, as the compensation 
is greatly in excess of the fair value of the work done; 
but the Court cannot be expected to recognize this 
fact, since the commissions and fees are fixed by stat¬ 
ute; and there has thus been a legislative determina¬ 
tion that the fees are a fair compensation for services 
• # *. In some cases, however, the fact that the trus¬ 
tee is given wide powers and is to receive a large com¬ 
pensation for his services has caused the courts to hold 
that he was in fact a beneficiary; and that a presump¬ 
tion of undue influence arose if it was shown that he 
drew the will”. 

The fees here prescribed were grossly in excess of those 
fixed by statute (p. 26 of our original brief, Addenda, p. 10). 
In connection with the latter part of the quotation, we stated 
at p. 26 of our original brief that the author cited Teter v. 
Spooner, 279 I1L 39, 50, 53, 116 N. E. 673, 677, 678, as to 
which the appellees say, at p. 21, that the Court held that an 
instruction that there was, in that case, an inference of un- 
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due influence was properly refused. There the jury found 
in favor of the will after the Court had granted the follow¬ 
ing instruction: 

‘‘The court instructs the jury that the defendant 
Adolph L. Benner is not to be regarded as taking bene¬ 
ficially under the will and codicil here in evidence, in¬ 
asmuch as the said will and codicil gave him no bene¬ 
ficial interest in the estate of testator, but simply im¬ 
pose upon him duties which by his acceptance of the 
trust he binds himself to perform and for such per¬ 
formance he is entitled to a reasonable compensation 
from said estate 

The Illinois Court reversed the judgment because the 
giving of that instruction “was prejudicial to plaintiffs in 
error”. 

At page 22, the appellees audaciously describe as “gro¬ 
tesque” our position based upon the prayer now under 
consideration. We might have applied that term, with 
greater justification, to various features of the lower 
court’s action in the instant case but for the fact, of which 
the appellees seem to be oblivious, that a law suit is a seri¬ 
ous matter rather than a game or show of some kind. 

The appellees next argue at pp. 23-4, that the codicil 
constituted a republication of the will and as it was sus¬ 
tained by the verdict of the jury, the error in directing a 
verdict as to the will was cured. This is an effort to dodge 
the fatal omission of the witnesses to both will and codicil 
to perform their duties, and the errors of the court in not in¬ 
structing the jury that if decedent’s wishes were the result of 
an unsound mind the verdict should be for the appellants, 
in refusing to accord the jury a view of the decedent’s 
house, in refusing to instruct that suicide is a crime, in re¬ 
fusing to permit Mrs. Norton to testify as to why she was 
willing to purchase decedent’s house, in permitting the wit¬ 
ness Wingate to violate his professional duty of confidence 
to the decedent, and in not directing the jury to return a 
verdict against both will and codicil because the decedent 
did not know what property she owned, or at least not in- 
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structing them that there was no evidence that at the time 
of signing either the will or the codicil she did know what 
property she owned. 

3. On the question of a view of the house, appellees argue, 
at p. 24, that if an inspection of the house would have 
settled the controversy, as for example, “if there had been 
conflicting testimony” there might have been a reason for 
viewing the house. If this record does not show conflicting 
testimony, there never was one which did. 

Also at page 24, the appellees further argue that the 
evidence offered by a view of the house would only have 
been cumulative, that the appellees might have contended 
that the condition of the house was due in part to its disuse 
for the period of almost a year, and that at most it only 
showed that the decedent was a bad housekeeper. But no 
one of these objections was made in the trial court except 
that the evidence was cumulative, and upon that point, as 
we said in our original brief (p. 29) while the jury might 
not have believed the oral testimony as to the condition of 
the house they could not disbelieve what they saw with 
their own eyes. Indeed, as to the other two points, that of 
disuse of the house and the decedent being a bad house¬ 
keeper, they were not involved in the question of view at 
all (pages 28-32 of our original brief). As said by the 
Supreme Court in Glasser v. United States, 315 U. S. 60, 
67, 86 L. Ed. 680, 698, which is a criminal case, where the 
scales of justice may be delicately poised, then error which, 
under some circumstances, would not be ground for re¬ 
versal, cannot be brushed aside as immaterial since there 
is a real chance that it might have provided the slight 
impetus which swung the scales. 

5. With respect to the question of privilege, the appellees 
say, at p. 26, that we claim there is a difference between 
communications made to a lawyer at the time the will is 
drawn and those made to him at any other time. The ap¬ 
pellees know that we make no such contention. The differ¬ 
ence is, between a lawyer who is and one who is not the 
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draftsman of the will in question. Wingate, whose testi¬ 
mony is the subject of the present point, was not the drafts¬ 
man of either will or codicil. We made no objection to 
the testimony of Mrs. Matthews, the draftsman of the will. 

On the same subject, at p. 26, the appellees cite the cases 
of Olmstead v. Webb, 5 App. D. C. 38, Blackburn v. Craw - 
ford, 3 Wall. 175, 18 L. Ed. 186, and Glover v. Patten, 165 
U. S. 394, 406, 41 L. Ed. 760, 767. 

Olmstead v. Webb, supra, only held that the privilege 
does not apply to the person who is the draftsman of the 
will, a principle which we have not questioned. 

Blackman v. Crawford was an action of ejectment in 
which the legitimacy of an alleged heir was in issue, and 
the will of the testator, together with the testimony of its 
draftsman to the effect that it was drawn in conformity to 
the instructions of the testator, was put in evidence, but 
his testimony as to what was said by the testator concern¬ 
ing the question of legitimacy in interviews preceding the 
preparation of will was excluded as privileged. For error 
in this exclusion, the judgment was reversed, the Court 
placing the reversal explicitly upon the ground that the 
privilege may be waived expressly or implied, and that it 
had been waived. 

In Glover v. Patten, supra, the Court only held that “in 
a suit between the devisees under a will, statements made 
by the deceased to counsel respecting the execution of the 
will, or other similar document, are not privileged”. 

Appellees next cite In Re Layman's Will, 40 Minn. 371, 
42 N. W. 286, as authority for the violation below of the 
professional privilege rule. Not only did that case turn 
upon a local statute, but the witness was the draftsman of 
the will in question, and the court specifically recognized 
that communications between the attorney and his client 
which the court held properly admitted on the trial of that 
case “were privileged at common law as well as by statute”. 
The appellees assert that this case was cited with approval 
by the Supreme Court in Glover v. Patten, supra. It is 
true, the Supreme Court did cite this and other cases but 
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in so doing it stated that “The same rule has been applied 
in several cases in the state courts.” The rule to which the 
Court thus referred, as we have seen, was that “in a suit 
between the devisees under a will, statements made by the 
deceased to counsel respecting the execution of the will, or 
other similar document, are not privileged”. Furthermore, 
under the ruling in Blackburn v. Crawford, supra, the Min¬ 
nesota Cout might have held that the testator, by having 
the witness draw the will, waived the privilege. At all 
events, the only thing which the Minnesota Court did hold 
or could have held was that the rule of privilege does not 
apply to the draftsman of a will when he is presented as 
a witness in a contest over the will, for that was the only 
question in the case, and it is elementary that the language 
used in court opinions “must be considered in the light of 
the facts in the case” in which the language is used ( Brun - 
thaver v. Talty, 31 App. D. C. 134, 137; Cohen v. Virginia, 
6 Wheat. 264,5 L. Ed. 257, 290; White v. Aronson, 302 U. S. 
16, 21, 80 L. 20, 24; Puerto Rico v. Shell Co., 302 U. S. 253, 
269, 82 L. Ed. 235, 247; Wright v. United States, 302 U. S. 
583, 593, 82 L. Ed. 439, 445). 

Mahoney v. Mealy, 10 Del. Ch. 311, 91 Atl. 208 (p. 27 of 
appellees’ brief) was also a case of testimony by the drafts¬ 
man of a will. A lawyer was asked whether he had visited 
the decedent respecting the making of a will by her, and he 
declined to answer because his knowledge was gained while 
acting as her legal adviser. He was required to answer, 
the Court saying “Instructions to an attorney as to draw¬ 
ing a will are not privileged communications in a contest 
to establish the will (Citations).” 

Appellees’ final citation, at p. 28, is the American Law 
Institute’s Model Code of Evidence, which is not an effort 
at codification of existing law but is frankly declared to be 
an attempted revision of the law (Introduction, pp. viii-ix). 

Respectfully submitted, 

W. C. Sullivan, 

Attorney for Appellants. 
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ADDENDA. 

We inadvertently omitted from our original brief the 
text of Title 20, Sec. 605 of the 1940 D. C. Code, and re¬ 
spectfully make amends by quoting the same as follows, 
italicizing the portion which is directly applicable: 

“On the other side shall be stated the disbursements 
by him made, namely: First. Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not ex¬ 
ceeding three hundred dollars: Provided, That for spe¬ 
cial cause shown the court may make such additional 
allowance not exceeding three hundred dollars as such 
special circumstances may warrant. Second. The 
debts of the deceased proved or passed as herein di¬ 
rected, and paid or retained. Third. The allowance for 
things lost, or which have perished without the party’s 
fault, which allowance shall be according to the ap¬ 
praisement. Fourth. His commissions which shall he 
at the discretion of the court, not under one per centum 
nor exceeding ten per centum on the amount of the 
inventory or inventories excluding what is lost or per¬ 
ished. Fifth. His allowance for costs, attorneys’ fees, 
and extraordinary expenses which the court may think 
proper to allow.” 
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1 In the District Court of the United States for 

the District of Columbia 

Administration Docket No. 61614 

In Re Estate of 
Enola Newhouser Reeves, 
known also as Enola H. Newhouser, deceased. 

Statement of the Case for Appeal According to 
Federal Rule of Civil Procedure , No. 76 

It is hereby stipulated and agreed by and between the 
parties, by their respective counsel, as follows: 

1. The appellee, Burnita Shelton Matthews, filed herein 
her petition for probate of will and letters testamentary in 
the above entitled cause as one of the executors nominated 
in the will of the above named decedent, Luther H. Brown, 
the other executor, having renounced his right to serve as 
executor, the petition reciting that the decedent died on 
March 1, 1943, leaving a paper writing in the nature of a 
last will and testament, dated April 29, 1942, and a codicil, 
bearing date November 21, 1942, which paper writings are 
on file in the office of the Register of Wills for the District 
of Columbia, 


2 2. The two testamentary papers mentioned were 

filed in the office of the Register of Wills, and are in 
the words and figures following: 

Last Will and Testament of Enola Newhouser Reeves. 

I, Enola Newhouser Reeves, usually known under my 
maiden name of Enola H. Newhouser, being of sound mind 
and disposing memory and understanding, do make, pub¬ 
lish and declare this instrument as and for my last will 
and testament. 

1. I direct that all of my just debts be paid, including 
the cost of administration of my estate, as soon after my 
demise as practicable. 
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? 2. I direct the interment of my remains in Bock Creek 

Cemetery in the Newhouser lot nearest the road. I also 
B direct that Martin W. Hysong, 1300 N. Street, N. W., act 
as undertaker. It is my will that I have a casket (prefer¬ 
ably a metalic casket) and funeral services like those had 
for my mother. I direct my executors to expend not ex¬ 
ceeding $700.00 on my funeral, including an asphalt vault in 
. which to place my casket, and the payment of $25.00 to the 
Rock Creek Cemetery for opening the grave. Also I desire 
the Rev. Dr. Blackwelder, or his successor, of the Lutheran 
Church on East Capitol Street to officiate at my funeral, 
and I direct my executors to pay to him for his services the 
sum of $10.00. I desire to be buried in my white satin 
• wedding dress, lace veil, silk underwear and white silk 
stockings. I direct that not exceeding $35.00 be expended 
for flowers. I further direct that a marble marker be 
3 placed at the foot of my grave, the cost of which shall 
not exceed $75.00, to be marked ‘ ‘ Enola N. Reeves, 
1882”—and to be followed by the year of my death. 

3. I direct my executors to place a marble marker at the 
foot of the grave of my mother, the cost of same to be not 
exceeding $75.00. 

Enola Newhouser Reeves 

4. I give and bequeath as follows: To Beulah C. New¬ 
houser the sum of $25.00; to Bertha Newhouser Millard the 
sum of $25.00; to Roy L. Neuhauser the sum of $5.00; to 
Imogene Neuhauser the sum of $5.00; to Robert Neuhauser 
the sum of $5.00; to William Neuhauser the sum of $5.00; 
to my aunt, Mrs. Regina Hughes, of 232 Sixth Street, S. E. 
the sum of $25.00; to my friend, Katie Jones Yount (Mrs. 
David H. Yount) of 20 Sixth Street, S. E., the sum of $25.00; 
to Luther H. Brown of 619 Capitol Street, the sum of 
$50.00, and to his wife the sum of $25.00. 

5. All of my jewelry and all of my furniture, including 
rugs, china and glassware, I give and bequeath to Mrs. 
Luther H. Brown of 619 Capitol Street. 
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6. All (lit; rest, resi'dlll! ami reiila-imler of my estate, real I 
pcroonal and - miscd, I give, doviac - and -- bequeath to the 
Masonic and Eastern Star Home at 0000 New Hampshire 
A ve nu e , N. E., - Washington, D. C. ' 

7. Should any of the legatees herein oppose the probate 
of this will or take any proceedings before any Court to 
alter same or have declared void any provision thereof, 
then, and in that event, I direct that all the interest in or 
under my said Will in favor of such person opposing the 
probate of said Will or taking such proceedings as afore¬ 
said, shall cease and become void and his interest in said 
legacy shall inure to the benefit of the residuary legatee in 
said Will. 

8. I nominate, constitute and appoint Burnita Shelton 

Matthews and Luther H. Brown executors of this my 
4 last Will and testament, and I desire each of them to 
have for their services, a sum equal to five (5) per 
cent of the value of my entire estate, real and personal. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and seal this 29 day of April, A. D. 1942. 

ENOLA NEWHOUSER REEVES (SEAL). 

SIGNED, SEALED, PUBLISHED AND DECLARED 
by the testator, Enola Newhouser Reeves, as and for her 
last Will and Testament in the presence of us, who, at her 
request, in her presence, and in the presence of each other, 
have hereunto subscribed our names as attesting witnesses. 


BERTHA E. POLLACK 
Name 

EDWIN SHELTON 
Name 

LAURA N. BERRIEN 
Name 


1039 Investment 
Address 

3342 Maud St., N. W. 
Address 
1033 Investment 
Address 


CODICIL: 


I give and bequeath as follows: To my Aunt, Mrs. 
Regina Hughes of 232 6th Street, S. E. an additional $150. 
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and to Mrs. Norton of 509 East Capitol Street, the sura of 
$25. 

I desire to strike out paragraph No. 6 of page No. 2 and 
insert the following: I give and bequeath all the rest, 
residue and remainder of my estate, real, personal and 
mixed to Luther H. Brown of 619 East Capitol Street, 
Washington, D. C. 

IN WITNESS WHEREOF I have hereunto set my hand 
and seal this 21st day of November, 1942. 

ENOLA NEWHOUSER REEVES 

(SEAL) 

SIGNED, SEALED, PUBLISHED AND DECLARED 
by the testator, Enola Newhouser Reeves as and for a 
Codicil of her last Will and Testament in the presence of 
us, who, at her request, in her presence and the presence 
of each other, have hereunto subscribed our names as attest¬ 
ing witnesses. 

BURCH MILLSAP 619 East Capitol Street 

Name Address 


JOE CUSICK 
Name 


619 East Capitol Street 
Address 


3. An order was duly passed, appointing William C. Sul¬ 
livan as Guardian ad litem for the three infant heirs at 
law and next of kin. 

4. An answer and caveat was filed by the two sur- 
5 viving sisters, a nephew and a niece, of whom the lat¬ 
ter had become of age in the meantime, the four 
caveators mentioned constituting all of the heirs at law 
and next of kin except two minors for whom an answer was 
filed by their Guardian ad litem adopting the answer and 

caveat of the adult heirs at law and next of kin, 

• ••••••••• 


6. The court duly passed an order framing issues in the 
words and figures following: 

• ••••••••• 

[The issues are not printed at this point because they 
are the same as those submitted to the jury and printed 
later in this Record.] 
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7 7. Thereafter, Luther H. Brown filed a petition in 
the words and figures following: 

8 Petition to Join OrS Caveatee 

Now comes Luther H. Brown and says that he is the 
residuary legatee under the codicil dated November 21, 
1942, in the above entitled cause and that he resides at 619 
East Capitol Street, Washington, D. C.; that he is desirous 
of joining with Burnita Shelton Matthews, executrix, as a 
caveatee in the above entitled cause. 

WHEREFORE, this petitioner prays that an order may 
be entered allowing him to join in and adopt the allegations 
contained in the answer of Burnita Shelton Matthews, and 
that he may be aligned as plaintiff or defendant, as the case 
may be, on the trial of the issues framed herein, with said 
caveatee. 

(S) LUTHER H. BROWN. 

8. On January 17,1944, the Court passed a consent order 
upon the last mentioned petition in the words and figures 
following: 

Order 

Upon consideration of the petition of Luther H. Brown 
filed herein, it is by the Court this 17 day of January, 1944, 

ORDERED that the prayer of said petition be and the 
same is hereby granted and the said Luther H. Brown is 
hereby allowed to join and adopt the allegations appearing 
in the answer filed in this cause by Burnita Shelton Mat¬ 
thews. 

(S) F. DICKINSON LETTS, 

Justice. 

9. On January 17, 1944, the Court passed an order align¬ 
ing parties, the caveatees as plaintiffs and the caveators 
as defendants. 

10. Thereafter, on the 27th day of January, 1944, the 
time for trial having been extended to that date the cause 
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came on for trial before Mr. Justice James W. Morris and a 
jury, and continued from day to day until the 7th day of 
February, 1944, when the jury returned its verdict as here¬ 
inafter stated. 

9 11. The caveatees, to maintain the issues upon 

their part joined, offered evidence tending; to prove 
as follows: 

Laura M. Berrien was called as a witness and testified 
that she was a lawyer in active practice since 1933, that she 
has an office in the Investment Building with Burnita S. 
Matthews, one of the caveatees, that she was formerly with 
the Bureau of Internal Revenue, that she first knew Enola 
N. Reeves when the latter came in the Bureau of Internal 
Revenue as an employe during the World War, that she has 
known Enola N. Reeves from 1918 to the present time, that 
she saw her frequently at the Women’s City Club and saw 
her on the street, that on April 29,1942, the day the will was 
signed, Mrs. Reeves first came in to Miss Berrien’s office 
and asked Miss Berrien to sign as a witness, that Mrs. 
Reeves signed the will which was offered for probate in the 
presence of the three attesting witnesses, Laura M. Berrien, 
Edwin Shelton and Bertha Pollack, whose signatures there¬ 
on she identified, that the three witnesses signed it in the 
presence of Mrs. Reeves, at her request, and in the presence 
of each other, that Mrs. Reeves was a strongminded per¬ 
son who knew what she wanted and was a person of abso¬ 
lutely sound mind, that Mrs. Reeves did not say what was 
in the will, that Mrs. Reeves talked to the witness in the 
morning and saw the witness again in the afternoon when 
the will was signed. 

Edwin Shelton testified that he is a lawyer and practices 
in the District of Columbia, and that he is a brother of Mrs. 
Matthews, that on April 29, 1942, Mrs. Reeves signed the 
will which was offered for probate, in the presence of the 
three attesting witnesses, Laura M. Berrien, Edwin Shel¬ 
ton and Bertha Pollack, whose signatures thereon he identi¬ 
fied, that they signed it in her presence, at her request, and 
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in the presence of each other, and that he had not met Mrs. 
Reeves before, that on the day in question he went into Mrs. 

Matthew’s office and talked to Mrs. Reeves for a few 
10 seconds and she said that she wanted him to sign. 

He asked her whether she was related to Roy Neu- 
hauser and she said he was her brother. The witness was 
of opinion that Mrs. Reeves was of sound mind. 

Bertha Pollack testified that she was the Secretary of 
Colonel Julius I. Peyser, that on April 29,1942, Mrs. Reeves 
signed the will which was offered for probate, in the pres¬ 
ence of the three attesting witnesses, Laura M. Berrien, Ed¬ 
win Shelton and Bertha Pollack, whose signatures she iden¬ 
tified, that they signed it in her presence at her request and 
in the presence of each other, that Mrs. Matthews had come 
in and asked Mrs. Pollack to witness the will, that she went 
into Mrs. Matthews’ office and that Mrs. Reeves also asked 
her if she would witness the will, that there was some casual 
comment, that Mrs. Reeves was intelligent and sensible, 
that this was the only occasion upon which she ever saw 
Mrs. Reeves. 

On cross examination the witness Bertha Pollack stated 
that she met strangers every day, and that Mrs. Reeves 
impressed her as a person who knew what she was doing. 

The deposition of Joseph Robert Cusick which was given 
on June 28, 1943, was read in evidence and stated that he 
is a clerk in the F. B. I. Academy at Quantico, Va., would 
like to get into the Army Air Force and is going to try to 
do so, does not expect to be here in two more months, from 
about January 11,1942, to about January 11,1943, he lived 
at Mrs. Brown’s, 619 E. Capitol Street, he knows Mr. and 
Mrs. Brown and knew Mrs. Reeves, though he did not know 
the latter very well, but did see her quite a lot around Wash¬ 
ington on the streets during the period that he lived in the 
Brown’s house, she lived almost directly across the street, 
would come over to visit the Browns, sometimes they would 
sit on the porch and talk, that is about the only way he 
would ever see her, asked if he ever saw* the Browns 
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11 go over to her house, he replied “Yes, whenever Mrs. 
Reeves would come over and bring Mr. and Mrs. 

Brown with her. I never saw them go by themselves”; 
being shown the testamentary paper, dated November 21, 
1942, offered herein as a codicil, he identified his signature 
“Joe Cusick”, and said he believed he recalled the circum¬ 
stances under which the paper was signed, namely, that 
Millsap and he were up stairs, probably listening to the 
radio or writing letters, Mr. or Mrs. Brown called them to 
come down stairs to the living room, they went down, “Mrs. 
Reeves or Mr. Brown read the will over, the codicil, just 
like it is written thereon the will (indicating), and then 
Mrs. Reeves signed it, and Millsap and myself, re¬ 
spectively”; that she signed in the presence of Millsap and 
himself, they signed in her presence, at her request, and in 
the presence of each other, and she stated that it was a 
codicil to her will. Being then asked if he had any conver¬ 
sation with her, he said: “We did talk a little while. I don’t 
remember what the conversation was, but we didn’t go right 
back up as soon as we signed it. It was about one or two 
minutes, I imagine, we talked”, she appeared all right to 
witness. Being further asked whether he would say that 
at the time he signed the codicil she was of sound mind, he 
replied “Yes. She knew what she was doing.” Either she 
or Mr. Brown said it was a codicil to her will, he does not 
remember which one said it, but he did know it was a codicil 
to her will; if it was Mr. Brown, he said it in her presence, 
she was sitting there, “I just can’t remember those things.” 

On cross examination Joseph Robert Cusick, the witness, 
further said that he always signs his name “Joe” instead 
of “Joseph Robert”; that it was either Mr. or Mrs. Brown 
who called them down stairs, believes it was Mr. Brown, is 
not sure which one it was, witness was one flight up in his 
bedroom. Whoever called said “You and Mr. Millsap come 
down a minute.” When they went down Mrs. 

12 Reeves, Mr. and Mrs. Brown, Millsap and the witness 
were present. When they got into the room, the 
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first thing “they said they had a will”, believes it was Mr. 
Brown. He said “I would like to have you witness a will, 
we were all at the table.” Witness believes he stood up and 
the rest were sitting down, Mrs. Reeves was sitting down 
and Mr. and Mrs. Brown; asked whether he said it was a 
will or a codicil, he replied “a codicil”, it was read over 
while they were there by Mr. Brown, aloud, “he only read 
the codicil over, but we looked over the whole will”. Wit¬ 
ness was just inquisitive, wanted to know* what he was do¬ 
ing; Mrs. Reeves didn’t read it over in his presence, Mr. 
and Mrs. Brown both remained in the room the entire time 
witness was there. Being asked if there was any other con¬ 
versation after he went in and before Mrs. Reeves signed 
except Mr. Brown’s statement “we have a will here that we 
want you to witness”, lie replied “Mr. Millsap and I prob¬ 
ably talked, and he just read the will and we signed it.” 
Being reminded not to say what probably happened, but 
only to say what he definitely remembered did happen as 
to whether there was any other conversation before Mrs. 
Reeves signed, he replied, “that is kind of hard to remem¬ 
ber”, and the question being repeated, he said “none that I 
definitely remember; but there was some time before we did 
sign the will’% that after Mr. Brown said “we have a will 
here that w’e want you to witness”, the next thing that hap¬ 
pened was that witness looked it over, Millsap looked it 
over, then he read the codicil also, then witness read it over, 
and then we signed the will, “may be that is not the order”, 
it is hard to remember the order in which it occurred, he 
does remember signing it and looking it over, Mrs. Reeves 
signed first. 

13 Q. Before anything was said at all? A. No, sir, 
you said at what stage? 

Q. Yes. A. She signed it after I looked it over. I believe 
it was after. I don’t remember just exactly when she signed 
it, after all. I can’t remember things like that. She signed 
it before I signed it. I know that. I saw her sign it. The 
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paper was in Mr. Brown’s hands the last before she signed 
it, after Millsap and he finished reading it, it still laid on 
the table, don’t think it was handed to any one, Mr. Brown 
was probably the last person in whose hands it was before 
she signed it, it was lying on the table, she signed it before 
Millsap and witness signed, no one suggested that she pro¬ 
ceed to sign it, as soon as Mr. Brown read it over, Millsap 
and witness looked it over or read it over, then she signed 
it and they signed it, respectively, between the time she 
signed and the witness signed nothing was said that he 
knows of. Asked whether decedent at any time said it was 
a codicil to her will, witness said: ‘ ‘ She said it was her will. 
She didn’t say it was a codicil.” “When we first came 
down she told us it was her will”, before it was read at all 
by anybody. Being asked if she at any time requested him 
to sign as a witness, he replied “Mr. Brown asked me”, he 
does not recall whether she did, has a definite recollection 
that Mr. Brown asked him to sign as a witness, “I think it 
was the 21st day of November”, when they first came down 
he asked them if they would like to witness this will before 
it was read at all, and that is the only thing he remembers 
of any body asking him to witness the will. Being asked 
how long he had known Mrs. Reeves prior to this, he replied 
“I didn’t know her. I just saw her around a lot. She lived 
across the street, and I saw her quite frequently”, probably 
saw her every day, she was always walking around the 
streets, saw her over in front of her house or walking up and 
down the street, witness was never to her house, he did not 
see her very often in 619 East Capitol Street, guesses she 
would come in about once a day, alone; she took no meals 
there that he knows of. Being asked where did she 
14 go when she would leave 619, he replied “I didn’t 
bother watching her every step she took”, the ques¬ 
tion being repeated he said “she might have been across 
the street”, the question being again repeated, he said 
“probably back to her house”, and upon further repetition, 
he said, “that is immaterial any way”, and finally said “I 
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can’t answer that, maybe she went down the street one time, 
or maybe across the street next time”, always alone, ex¬ 
cept may be she would go across the street and sometimes 
she would come over and take Mr. Brown across to her 
house, never heard her ask him to go across to her house, 
has seen him go. Being asked if he ever saw Mr. Brown go 
into the house he replied that he saw him go down in the 
basement, imagines two or three times, didn’t notice how 
long he would stay never took anything in or out with him 
that witness noticed. 

Q. How long have you been in Quantico ? A. Since Jan- 
uary 11. 

Q. What are your duties there? A. With the Chief Clerk 
at the F. B. I. Academy. 

Q. WTiat do these duties require you to do? 

Mr. Gordon: I object to that. That is privileged, of 
course. You cannot ask a Government man what his duties 
are in these days. 

Mr. Sullivan. Of course you can. 

The Witness. It is a military secret. 

Mr. Gordon. Do you object to answering what your 
duties are for the F. B. I. ? 

The Witness. Just clerical duties; that is all. 

By Mr. Sullivan: 

Q. What do you mean by clerical duties? A. Clerical 
work. 

Q. What is clerical work? Writing letters, filing, keep¬ 
ing books, or what? A. Keeping books. I keep books. 

Q. Keeping books of account? A. That is connected with 
my duties. 

15 Q. And those have been your duties all of the time 
you have been there? A. No, sir. 

Q. What were they when you first went there? A. I kept 
the room assignments, if that means anything. I don’t have 
to tell you what I do down there. 

Q. That is for the Court to say, not for you. 
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Mr. Gordon: Tell him, unless it is some Government se¬ 
cret. 

The Witness: They don’t want me to tell what is going 
on in the Academy. 

By Mr. Sullivan: 

Q. What were your duties before you did the clerical work 
you have just described? A. I am not supposed to tell what 
we do down there. It is not a secret, but no one is sup¬ 
posed to know. 

Mr. Gordon: You were asking him his duties down there, 
and he says people are not supposed to know. 

Mr. Sullivan: Yes; but he says they are not secrets. It 
is simply that he does not want to tell. That is what it 
means. 

The Witness: I help the special agent in charge down 
there. He has a lot of duties to perform. I just help him 
to do any general duties. 

By Mr. Sullivan: 

Q. Is that what you did before you became clerk! A. 
There are numerous things to do as clerical employment. 
You have to get ready for the new classes as they come in. 
If there is anything wrong you have to go tell the care¬ 
taker, to have him fix it up, and so forth. 

Q. Is that the general nature of your duties? A. Yes, 
sir. 

Q. Has that been the general nature of your duties ever 
since you have been in Quantico? A. No, sir. 

Q. Were you employed by the F. B. I. before you 
16 went to Quantico? A. Yes, sir. 

Q. How long? A. About a year. 

Q. How old are you? A. Nineteen. 

Q. How long have you been employed by the F. B. LI A. 
Since January 5,1942. 

Q. Before you went to Quantico you were located in 
Washington, were you? A. Yes, sir. 
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Being asked if he ever had any conversation with Mrs. 
Reeves prior to this occasion, he replied “I just spoke to 
her on the street, that is about all ,, > he never particularly 
noticed her actions on the street, his conversation with her 
was just saying “how do you do” or “hello”, witness would 
just come up to his room and see her passing on the street, 
just momentarily, thinks she dealt at a store over around 
Pennsylvania Avenue, about 4th Street, somewhere around 
in there, would see her quite frequently. Being asked what 
he saw her doing in there, he replied “She had a bag with 
her”, and being asked was she buying things, he replied “I 
didn’t see her in the store”. 

He could not remember the conversation after the sig¬ 
natures, they stayed down stairs one or two minutes; being 
further asked what he meant by the statement in direct ex¬ 
amination that she knew what she was doing when she 
signed the paper he said “She just acted normally, that is 
all”, just like you (interrogating counsel) would act, just 
didn’t do anything that would make you think she was not 
normal; further asked “in other words it does not mean 
that there was any affirmative evidence that she knew what 
she was doing, but there was no evidence that she did not 
know what she was doing; is that what you mean?” He re¬ 
plied, “No”, she just sat there when they came in, but she 
spoke to them; 

17 Q. But you cannot remember any of the conversa¬ 
tion? A. You cannot remember such things. If you 
talked to some one a year ago you wouldn’t remember what 
they said: 

She sat there like a normal person, imagines she did 
say a few things to them, knows she did, she acted all right 
and is sure she was at the time she signed the will. 

Mrs. Klla. Ashton Brown testified that she is the Deputy 
Register of Wills and has an office in the Probate Court, 
with the Register and two Deputies, which has to do with 
the administration of estates. Mrs. Brown testified that 
she had been in the office of the Register of Wills for 25 
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years and had been Deputy Register for a year and one- 
half, that she had frequently seen and talked to Mrs. Enola 
Newhouser Reeves, that Mrs. Reeves had talked to her 
about her father’s estate, here husband’s estate, her 
mother’s estate, and her brother’s estate, that Mrs. Reeves 
would often stop by her office on the way uptown, would 
also discuss other subjects with her, cannot remember what 
they were. Mrs. Brown described Mrs. Reeves as a person 
who was immaculately clean, a good looking woman who had 
a very good knowledge of figures. She stated that Mrs. 
Reeves would sit at a table with pages of figures and would 
understand them, that she had been an accountant and was 
decidedly better at figures than most people. Mrs. Brown 
stated that she had seen Mrs. Reeves in 1943 after the first 
of the year and that she was just the same then as before, 
that Mrs. Reeves had spoken to her of Mr. Luther Brown 
and his wife and stated that they had been very kind to her, 
and that Mrs. Reeves had also spoken to her of her rela¬ 
tives and said that they had been unkind to her parents and 
to her. The witness expressed the opinion that Mrs. Reeves 
was definitely of sound mind. The witness, Ella Ashton 
Brown, is not related in any way to Luther Brown. The 
witness stated that Mrs. Reeves was a very determined 
woman, and that Mrs. Reeves told her that the members of 
her family were selfish and critical of her and her attitude 
and that they had left her to take care of her mother. 
18 On cross examination, the witness, Ella Ashton 
Brown, said that she never saw Mrs. Reeves except 
in the office of the Register of Wills. Being asked what 
family members Mrs. Reeves had mentioned as being un¬ 
fair, she replied that she had mentioned a sister in Oregon 
or Washington, and that she had said that her relatives 
were selfish and were critical of her and her attitude and 
left her to take care of her mother. 

George A. Brennan testified that he is the Assistant 
Secretary of the American Building Association, 300 Penn¬ 
sylvania Avenue, S. E., Washington, D. C. and has been 
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■with the Association for 21 years, that he has known Mrs. 
Beeves for 10 years in connection with the building asso¬ 
ciation work, that he saw her on an average of at least twice 
a month sometimes oftener, sometimes less, that the Asso¬ 
ciation made a loan to her of $7,900.00 in July or August, 
1942, that she dealt with the Association up to the time of 
her death, that she knew what she was doing, that she came 
in to the Association and made payments and deposits, that 
the Building Association accounts, the allocations to prin¬ 
cipal and interest, were understood by few people who made 
payments but that Mrs. Reeves understood and could tell 
what the balance was, that she said she was frequently criti¬ 
cised by her family, that she was a very determined woman. 
The witness expressed the opinion that she was of sound 
mind. 

On cross examination the witness, Brennan, stated that 
he had been interviewed by William C. Sullivan, attorney 
for the caveators, on December 28, 1943, in the presence of 
S. Dolan Donohue, and he denied that on that occasion he 
told Mr. Sullivan that Mrs. Reeves was ** nuts’’ on the sub¬ 
ject of her father’s trust and the National Savings and 
Trust Company or that he told Mr. Sullivan that her dress 
and actions outside of handling her own property were 
those of an insane person. v 

Mrs. Grace L. Wells testified that she has lived in 
19 the home of Mr. and Mrs. Luther Brown on East 
Capitol Street for about four years and that she has 
known Mrs. Reeves for about four years, that she would 
see Mrs. Reeves frequently at the home of Mr. and Mrs. 
Brown and across the street, that Mrs. Reeves came to Mrs. 
Brown’s to use the phone and read the papers, that Mrs. 
Reeves was a pleasant lady, that she was lonely, that in the 
fall and winter of 1942 Mrs. Reeves was very much worried 
about getting oil for her house, that the witness had often 
heard her telephoning from the Browns about oil, that the 
time came when she went away from the house to spend the 
night and said it was on account of the cold, that the Browns 
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were on. very friendly terms with Mrs. Reeves, that Mrs. 
Reeves stated that the Browns were the best friends she 
ever had, that the witness, Mrs. Wells, saw Mrs. Reeves the 
Friday night before she died, that very frequently she ate 
meals at the same places as Mrs. Reeves, at restaurants that 
she named on Capitol Hill, that Mrs. Reeves had told the 
witness that she had left money to the Eastern Star Home 
but that she was going to change this. She did not tell the 
witness what she was going to do with it. The witness ex¬ 
pressed the opinion that Mrs. Reeves was of sound mind. 

F. Frank Kimxnel testified that he was a printer on the 
Evening Star and that he was a Mason and the Secretary 
of Pentalpha Lodge of the Masons of which Mr. George B. 
Reeves, the husband of Mrs. Reeves, had been a member 
and of which George Walter Smith had formerly been the 
Secretary, that on November 2, 1942, the lodge recom¬ 
mended Mrs. Reeves for admission to the Eastern Star 
Home but that the Eastern Star Home had never acted on 
the recommendation, that George Walter Smith died in 
November, 1943. 

Edwin A. Niess testified that he was a lawyer, that he had 
known Enola Newhouser Reeves since 1917 or 1918, that he 
knew her as a member of the Pennsylvania Society of which 
he was Secretary-Treasurer, that he had formerly been 
Superintendent of a unit in the Post Office Department 
where Mrs. Reeves did special work in 1926 and 1927, 
20 that he saw her then every day and had seen her 
from time to time since, that she was in good health, 
that she dressed a little different from other ladies, that the 
work she did at the Post Office Department was computing, 
that he had always considered her of sound mind. 

On cross examination he stated that he saw her as late as 
1942, that he saw her about once a month, that she did not 
dress in the style of the day, that she had a peculiar head- 
gear, that her clothes were worn and old, that there was 
never any offensive odor about her person. 
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Frank A. Birgfield testified that he is the chief clerk of 
the Treasury Department. In addition, he is the Treasurer 
of the United States Treasury Department Beneficial Asso¬ 
ciation of which Mrs. Reeves was a member and that he had 
known her for many years, that he knew her better 
as Miss Newhouser, that Mrs. Reeves would come to his 
office to pay her dues to the association, that in June, 1942, 
she came and paid her dues for a year in advance so that 
her insurance was in effect when she died in March, 1943, 
that on her visits to his office she would talk about matters 
of current interest, that she always obtained a receipt, that 
she was a woman a little above average height, and of av¬ 
erage build, that she did not paint or powder, that she looked 
like an average citizen in' appearance. The witness ex¬ 
pressed the opinion that she was “very definitely” of sound 
mind. 

Lloyd Fletcher, Jr., testified that he is a lawyer asso¬ 
ciated with the firm of Cromelin, Townsend, Brooke and 
Kirkland in the National Press Building, that the Hysong 
Funeral Home was one of the clients of their firm, that he 
knew Mrs. Reeves, that he had represented the Hysong Fun¬ 
eral Home and came to know Mrs. Reeves because he was 
collecting a delinquent balance due on the funeral bill of 
Mrs. Reeves’ mother. The bill had been $700.00, $600. had 
been paid and there was a balance due of $100.00. Mrs. 
Reeves came in to see him two days after he wrote her. She 
referred him to her sister, Mrs. Millard, one of the 
21 caveators. The witness wrote Mrs. Millard and she 
replied with a letter which was introduced in evidence 
as follows: 



Plaintiff’s Exhibit #2 

“415 Maple Park, 

Olympia, Wash. 

Nov. 9—1942 

Received Nov 12 1942 Cromelin, Townsend, Brooke & 
Kirkland 

Cromelin, Townsend, Brooke & Kirkland 
Washington, D. C. 

Gentlemen: 

I do not consider myself indebted to the Hysong Funeral 
home for the funeral of Mrs. Emma Newhouser, as neither 
I nor my daughter were consulted about the expenses. The 
bill of seven hundred dollars is exhorbitant. It is more 
than people in ordinary circumstances can afford. At the 
time it was considered much too high by people of good 
judgment. 

Mrs. Reeves and the undertaker are responsible for that 
large bill. 

Mrs. Reeves procured my mother’s entire estate which 
the executor, Mr. Gardiner, settled. Last fall through a 
court action, Mrs. Reeves obtained another sum of about 
eight thousand dollars which she claimed as my mother’s 
and which was taken from the rest of the family. Hence 
she should pay the entire bill. 

There were very few and small bills left by my mother. 
Mrs. Reeves created bills after my mother’s death by em¬ 
ploying various lawyers. 

As she received my mother’s entire estate she should pay 
all bills of that estate. 

I do not consider myself responsible for any bill made by 
Mrs. Reeves anytime or any where. 

When I arrived in Washington, D. C. the Monday after 
my mother’s funeral, Mrs. Reeves told me I was “out of the 
family”. 
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Very reluctantly, I am enclosing a check for twenty-five 
dollars for one fourth of the hundred dollars which Mrs. 
Reeves owes the funeral home. 

Yours truly, 

s/ (Mrs.) BERTHA MILLARD” 

This left $75.00 on the bill. Mrs. Reeves paid one-half of 
this or $37.50 and Hysongs remitted the other $37.50. Mrs. 
Reeves asked for a release and said she would come back 
for it. A release was obtained from Hysongs and given 
Mrs. Reeves. The witness had about three talks with Mrs. 
Reeves. Asked whether she was of sound or unsound mind 
he stated that there was no question in his mind that she 
was of sound mind. He stated that she was quite deter¬ 
mined to collect something from Mrs. Millard, that 
22 she was bitter against her entire family, that she 
stated they had run out on her. 

The deposition of Burch Mill sap, taken July 27, 1943, 
was read in evidence. He said that he was then employed 
in the F. B. I., living at 619 East Capitol Street. He 
expected to leave Washington in a week or more in the 
armed forces; that he had known Mr. Brown for approxi¬ 
mately the past sixteen months, only as a roomer there in 
his home, from May 1942, until the last of May, 1943, and 
then started back about three weeks ago, in the meantime 
witness was at his home at Mansfield, Mo., he knows Mrs. 
Brown very well and Joe Cusick who was his roommate 
at Browns’, he knew Mrs. Reeves who, on numerous oc¬ 
casions, visited Mr. and Mrs. Brown, when they were not 
there and she came to the door witness would let her in, 
would meet her on the streets and would speak to her, that 
was about all, just there at the home, see her there and have 
a few words with her, and then meet her on the street, she 
lived directly across the street from the Browns, saw her at 
least three times a w;eek, had conversations with her. Being 
asked if she was of sound or unsound mind, the witness 
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stated: “Yes. I formed an opinion she was of sound mind 
all the time that I had any connections with her whatsoever. 
I had no way of forming my opinion that she was unsound 
and was a mental case.” Being shown the testamentary 
paper here involved as a will and codicil, and with partic¬ 
ular reference to the part where it says “codicil”; he stated 
that he had seen that before, that on November 21,1942, all 
he can remember happening was that Mr. Brown came and 
asked that we witness this codicil to the will, he identified 
his signature thereto, saw Joe Cusick sign his name and 
Mrs. Reeves sign hers; that he and Cusick came home from 
dinner that night and that immediately after they got there 
were asked if they would sign the codicil to the will, they 
were on the stairs when Brown first spoke to them, they 
came down into the room, down stairs where Mr. and Mrs. 

Brown and Mrs. Reeves were present making five per- 
23 sons in all including witness and Cusick, Brown read 
the codicil aloud, all five were present when he did so, 
he read from where it starts “codicil” down to the end, that 
was before any one had signed it, Mrs. Reeves then took it 
in her hands, read it to herself and signed it in the presence 
of all of them, Brown asked witnesses if he would sign it 
and Mrs. Reeves said “yes”, indicating for him to sign it, 
witness then read the codicil and attestation clause and 
signed it, first read part of the will himself, after signing 
it he handed it to Cusick who read and signed it, believes 
he read all of it, the will and the codicil, that is his best 
recollection, Brown indicated where they were supposed to 
sign, all signed at the table, while Mrs. Reeves was signing 
the will Cusick leaned against the table and shook it, she 
asked him not to lean against the table, she seemed to know 
what she was doing and in witness’ opinion was of sound 
mind; when she would come over to the house and witness 
would let her in, if the Browns were not there, she would get 
the paper and read it, sit around until they came home, and 
if they were gone long she would leave and go on back home, 
she would read the paper in the same way any one else 
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would, in her conversations with witness there was nothing 
that was abnormal witness formed the opinion that she was 
of strong character. 

On cross examination this witness further testified that 
on the occasion of signing the codicil they were in the room 
at least thirty minutes, when Brown called he asked if we 
would sign a codicil to a will, witness and Cusick stood all 
the time they were in the room, even when they were sign¬ 
ing; when, after Brown read the will and gave the will and 
codicil to Mrs. Reeves, she said to Mr. and Mrs. Brown 
“This is the codicil to my will”; that the using of the word 
“yes”, saying “this is the codicil to my will” and asking 
Cusick not to lean against the table were the only remarks 
made during the half hour he was in the room; that he 
knew the Browns about four months before he went to live 
at 619 East Capitol Street, he had short conversations with 
Mrs. Reeves, on common subjects; the weather, “how are 
you feeling?”, so on, so forth, that it was those subjects and 
her appearance and the way she delivered her speech 
24 that lead witness to believe that she was a woman of 
strong character, she delivered her speech “force¬ 
ful”, and he illustrated that on an extremely cold day she 
made a statement of how cold it was, her dress was very 
common, old fashioned, long dresses, common, sweater, old 
dresses, long and old fashioned; that helped him form the 
opinion that she was a person of strong character, she wore 
galoshes most all the time, whether it was wet or not, never 
heard her make remarks in the street when he was not in 
conversation with her, has talked with her in the street on 
the same sort of subjects that he has been talking about 
here, during the 30 minutes she was in the room she did not 
stand up, she had a maroon knit cap on her head, it was a 
small cap, had nothing unusual about it, looked like a piece 
of a stocking, she wore an old dark dress that day, when wit¬ 
ness and Cusick came into the room the first thing said 
Brown again stated he would like for them to sign the 
codicil to the will, he read it aloud, Mrs. Reeves made her 
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statement about the codicil to the will for Mr. and Mrs. 
Brown, she took the paper in her hand at that time, Mr. 
Brown handed it to her, she signed it and handed it to him, 
he asked witness to sign it, witness read and signed it and 
handed it to Cusick who read the will and codicil and 
signed it, witness and Cusick then left the room, does not 
remember whether there was any further conversation be¬ 
fore they left. Witness learned of Mrs. Reeves’ death on 
the day she died, from Mrs. Brown who seemed very 
shocked, said escape of gas in her room was the cause, not 
at her home, but he doesn’t know where, being asked if 
Mrs. Brown told him that Mrs. Reeves had gone to the home 
of her old aunt, an elderly lady, and committed suicide 
there, he replied “I don’t remember what she told me, 
where she was”; that Mrs. Reeves would come and ask Mr. 
v and Mrs. Brown to go over to her house and do something 
for her, fix the furnace or lock the door, fix the furnace al¬ 
most every morning, would see Brown go over, has seen 
him go over without her coming for him, could not say 
how frequently, on these occasions he obtained ad- 
25 mittance to the house by going to the basement, never 
noticed whether he was admitted or admitted him¬ 
self, did not know whether he had keys to the house, could 
not say whether he ever saw him go over and use keys to get 
in. 

Q. Have you ever talked with any one in the neighbor¬ 
hood about Mrs. Reeves’ mental condition? A. No, I 
haven’t. She didn’t appear to be a person— 

Q. (Interposing) That is not the question. I asked if 
you had ever talked— A. No. 

Q. —with anyone in the neighborhood. Have you heard 
any one in the neighborhood talking about her mental con¬ 
dition? A. No, sir. 

Mr. Gordon: Now, just a moment. I think the witness 
is entitled to answer the question yes or no and then ex¬ 
plain ; and you can strike it out if you want to, but I would 
like to have hip—you started to answer the question. Read 
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the question and the * * No’ ’ a minute ago. He asked, ‘ ‘ Have 
you ever talked to anybody about her mental condition?” 
and then the witness started to say something. Look back. 

The Reporter (reading) 

“Question. Have you ever talked with any one in the 
neighborhood about Mrs. Reeves’ mental condition?” 

“Answer. No I haven’t. She didn’t appear to me to be 
a person”— 

Mr. Gordon. Now go ahead and tell us what you were go¬ 
ing to say. 

Mr. Sullivan. One minute. We object to his adding any¬ 
thing to that answer, as the question does not call for any¬ 
thing more than the answer that was given. 

Mr. Gordon: All right. Now go ahead and complete 
your answer. 

The Witness. She didn’t appear to me to be a mental 
case. I had no reason to think she was insane. Why should 
I talk to anyone about her mental capacity? 

25 1 / 4 By Mr. Sullivan. 

Q. What do you mean by “a mental case?” A. A mental . 
case* one that’s insane, doesn’t know what they are doing 
all the time. 

Q. Have you ever seen anybody who you consider was a 
mental case? A. No. 

The testamentary papers of April 29, 1942, and of No¬ 
vember 21, 1942, were then admitted in evidence. 

26 Mrs. Buraita Shelton Matthews testified that she 
is one of the caveatees, she is a lawyer, was admitted 
to the bar in 1920 and has practiced since that time; form¬ 
erly she was President of the National Association of 
Women Lawyers and of the Women’s Bar Association of 
the District of Columbia, her office is in the Investment 
Building, she lived on Capitol Hill for along time and had 
known Mrs. Reeves for many years, Mrs. Reeves attended 
meetings at the Club House of the Woman’s Party, Mrs. 
Matthews often saw her at the Congressional Library and 
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on the street, Mrs. Matthews moved away from Capitol Hill 
in 1935 and after that saw Mrs. Reeves every month or so 
at the Women’s City Club of which Mrs. Reeves was a life 
member and also at the Woman’s Party headquarters, Mrs. 
Reeves was a tall, rawboned woman, very precise, very 
alert, with definite notions, she was a well read, educated 
person, Mrs. Reeves came to the office of Mrs. Matthews 
on the morning of April 29,1942, with no appointment, the 
will was the first law work that Mrs. Matthews had ever 
done for Mrs. Reeves, she gave Mrs. Matthews instructions 
as to writing the will and Mrs. Matthews wrote it in accord¬ 
ance with those instructions, the second paragraph in the 
will, in reference to burial, etc., is in accordance with a type¬ 
written paper which Mrs. Reeves brought in, that Mrs. 
Reeves stated that she wanted to mention her relatives so 
that it would be clear that she had not forgotten them, but 
she did not wish to leave any of them any substantial 
amounts in that her brother and her sister, Mrs. Millard, 
were responsible for the fact that her father’s will was un¬ 
fair to her, and her nephews and niece had never paid any 
attention to her, her husband had been a Mason and she 
wanted the Eastern Star Home to get the residue of her 
estate, she expected later to live in the Home, Mr. and Mrs. 
Brown had been very kind to her and were her best friends. 
Witness further said that the Browns were unknown to 
her; Mrs. Reeves stated that she was going to give a 
27 copy of the will to them, that Mrs. Hughes was her 
aunt and a friend and she wanted to remember her; 
that Mrs. Reeves suggested paragraph 7 of the will in ref¬ 
erence to revoking the legacy of any person contesting the 
will, that Mrs. Reeves said her father left property worth 
over $100,000, he did have a will in which he treated her 
the same as her sister, Mrs. Millard, and her brother, he 
gave about $30,000 in trust for her sister Beulah New- 
hauser, as Beulah was hard of hearing, had never been em¬ 
ployed and was without business experience, upon the death 
of their mother the balance of the property of their father 
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was to go outright to Mrs. Reeves, Mrs. Millard and their 
brother in equal shares, but that under the will which her 
sister, Mrs. Millard, and her brother got her father to make 
she (Mrs. Reeves) was cut off so that she could never re¬ 
ceive her share outright, but only $1250. and the income 
from her share, the changed will provided that after her 
death her issue would get the principal of her share, she 
had no issue and they knew she was past the childbearing 
age when that will was made, and the changed will was to 
enable them to get her share eventually for themselves or 
their children. 

Mrs. Matthews further testified that Mrs. Reeves said 
that Emma J. Newhouser, her mother, died in 1938 and by 
her will named Mrs. Reeves executrix and gave her residu¬ 
ary estate to Mrs. Reeves for “her services”, that the net 
estate of Mrs. Newhouser was small, less than $1500., her 
sister, Mrs. Millard, and the children of her brother, op¬ 
posed her appointment as executrix, made unpleasant 
charges against her which were never sustained, such as 
she received assets of her mother for which she had not ac¬ 
counted, and that she had been permitted to manage an 
apartment house belonging to her father’s estate and had 
mismanaged it, that Mrs. Shafer, the mother of the children 
of her brother, was antagonistic to her and that Mrs. 

Shafer’ attorney, Mr. Sullivan, acted as guardian of 
28 the children and opposed her in the litigation, that 
she resigned as executrix, she was put to a lot of 
trouble, delay and expense, the National Savings and Trust 
Company filed a suit after her mother’s death involving dis¬ 
tribution under the will of her father, her sister, Mrs. Mil¬ 
lard, and the children of her brother, through Mr. Sullivan 
as guardian and aided by their mother, Mrs. Shafer, again 
attacked her charging that the trustee let her manage an 
apartment house and it was mismanaged and that they also 
opposed Mrs. Reeves’ claim for reimbursement for certain 
sums expended by her mother on real estate belonging to 
the estate of her father, that Mrs. Millard came all the way 
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from Washington state to oppose her, that she (Mrs. 
Reeves) prevailed and received several thousand dollars 
for the reimbursement claimed, but the litigation did not 
end until late in 1941, and was expensive to her, eating up 
considerable of what she won, that her sister, Beulah New- 
houser, moved away and left her alone and while she stayed 
with her wanted to be taken care of, that both her sisters 
and her brother left to her the physical care of their mother 
and themselves did nothing but criticise her. 

Mrs. Matthews further testified that Mrs. Reeves had 
stated that she noticed the name of Miss Berrien on the 
door and that she wanted to have Miss Berrien as a wit¬ 
ness ; the instructions given by Mrs. Reeves were completed 
in the morning, Mrs. Reeves then left the office and returned 
in the afternoon, the will had then been typed and Mrs. 
Reeves read it, and asked for some corrections which were 
made in the spelling of the surname of the children of Roy 
Newhouser, he having changed the spelling of his name 
from Newhouser to Neuhauser, Mrs. Matthews then called 
Miss Berrien and also got Mr. Shelton and Mrs. Pollack, 
there was some conversation among them all and 
29 Mrs. Reeves requested the three witnesses to act as 
witnesses, Mrs. Reeves signed the will in her pres¬ 
ence and in the presence of the three witnesses and they 
each signed in the presence of each other, that in the opin¬ 
ion of Mrs. Matthews, Mrs. Reeves was of sound mind, that 
Mrs. Matthews exercised no undue influence on Mrs. Reeves, 
the provisions in the will as to the executors getting 5 per 
cent was according to instructions of Mrs. Reeves and was 
not suggested by Mrs. Matthews, she never saw Mrs. 
Reeves again alive, but after her death Mr. Luther H. 
Brown came to see Mrs. Matthews with a copy of the will 
and a memorandum where it would be, Mrs. Mathews had 
given Mrs. Reeves a carbon of the will, as well as the origi¬ 
nal, Mrs. Matthews went with the police and found the will 
in a box in Mrs. Reeves’ house, a codicil had been written at 
the end of the last page of the will witness prepared, these 
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were in an envelope which was admitted in . evidence and 
which had written on it in the handwriting of Mrs. Reeves 
“Last Will and Testament, April 29, 1942,” and in some¬ 
what different ink “November 21, 1942”. 

Mrs. Matthews testified that at the time the will was 
drawn she gave Mrs. Reeves two of her firm envelopes, that 
Mr. Brown brought one of them to her after Mrs. Reeves’ 
death with Mrs. Matthews’ name and address on it in Mrs. 
Reeves’ handwriting. The envelope was introduced in evi¬ 
dence. 

There was introduced in evidence a death certificate 
showing that Enola Newhouser Reeves died at the age of 
61 years of asphyxiation due to illuminating gas. 

Mrs. Matthews further testified that she found among the 
effects of Mrs. Reeves a number of papers which were in¬ 
troduced in evidence including the following: a receipt for 
the second half of real estate taxes due March, 1943, in the 
sum of $106.79 paid December 29, 1942, receipt for the 
charges of the Potomac Electric Power Company for 616 
East Capitol Street marked “Paid February 1, 1943”, a 
note for $7800.00 signed by Enola N. Reeves to the 
30 order of National Savings Trust Company, dated Au¬ 
gust 21,1939, stamped “Paid August, 1942” and also 
stamped “Trust released American Security and Trust 
Company” together with an official receipt recorded Sep¬ 
tember 1, 1942, all in an envelope from the Home Title In¬ 
surance Company addressed to Mrs. Enola N. Reeves, 616 
East Capitol Street, Washington, D. C., the envelope being 
marked “Rec’d Oct. 15,1942”, and being marked “Keep”, 
an income tax return for the calendar year 1942 completely 
made out in pencil. 

There was also introduced in evidence the record of 
George Washington University showing that Enola Har¬ 
riet Newhouser (Mrs. Reeves) had attended the Univers¬ 
ity at intervals during the period from 1906 to 1926 and had 
received a Bachelor of Arts degree and a teacher’s diploma 
on June 9, 1926. 
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Mrs. Matthews further testified that the assets of Mrs. 
Beeves’ estate amount to about $19,000.00; that she left 
personal property consisting of the following: Insurance 
$2,800.00; two accounts in the American Building Associa¬ 
tion, one account at the Perpetual Building Association, 
several small bank accounts, these accounts totaling about 
$10,000.00; furniture, jewelry and a few shares of stock 
worth about $1,500; that she left real estate—616 East 
Capitol Street—which is assessed for taxation at $12,205.00, 
but has a debt against it of $7,712.85; that besides the se¬ 
cured indebtedness referred to there are no debts except 
$550.00 for funeral expenses. 

Mrs. Matthews testified also that Mrs. Reeves stated that 
what she had she acquired mostly through her own efforts 
and not through the Newhousers; she mentioned teaching 
in the District Schools from 1905 to about 1918 and work¬ 
ing for the Federal Government for many years beginning 
in 1918; she said she received almost $3,000.00 when the 
home of her deceased husband, Dr. Reeves, was sold, she 
also mentioned having a life insurance policy with the New 
York Life Insurance Company which she had cashed 
31 in on; she stated she received $500.00 under Roy 
Newhouser’s will, $1250.00 outright under her 
father’s will, and less than $1500.00 under her mother’s will 
in the probate proceedings; she also said she received sev¬ 
eral thousand dollars as a result of demands she made in 
the accounting suit filed by the National Savings and Trust 
Company as trustee under her father’s will; her demands 
concerned reimbursements due her mother for repairs made 
on trust property which should have been met by the trus¬ 
tee; the sums due her mother were payable to her (Mrs. 
Reeves) under the will of her mother, that her mother’s will 
named her (Mrs. Reeves) as residuary legatee because of 
service rendered by Mrs. Reeves to her mother. 

There were put in evidence two wills of Charles W. New- 
houser, who died May 24,1928, one dated July 30,1927, and 
one dated December 29,1927. The first will created a trust 
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of $21,000.00 for Beulah Newhouser and gave to the widow 
the income from the remainder of the property and after 
her death the trust for Beulah was to have $8,000.00 added 
to it and Beulah was to be paid $1250.00 outright and the 
remainder of the property was to be divided in equal shares 
between Mrs. Reeves, Mrs. Millard and Roy Newhouser and 
to go to them outright. The last will is the same as the 
earlier will except that Mrs. Reeves’ share is put in trust 
except for $1250.00 in cash which is directed to be paid to 
her outright, she to receive the income from the trust and 
upon her death, the principal of her share to go to her 
issue, if any, and if none, then in equal shares to Mrs. Mil¬ 
lard, Roy Newhouser and the Beulah Newhouser trust. 

There was also put in evidence the will of Emma J. New¬ 
houser, who died January 26, 1938, which gives certain fur¬ 
niture to each of three daughters, Mrs. Reeves, Mrs. Mil¬ 
lard and Beulah Newhouser, gives a w^atch and pearl pin 
to Mrs. Reeves, gives an automobile to Beulah Newhouser, 
$25.00 each to Mrs. Millard and Beulah Newhouser, names 

Mrs. Reeves executrix without bond and gives to 
32 Mrs. Reeves her residuary estate “for her services.” 

The answer of Bertha Millard to the petition of Mrs. 
Reeves for probate of the will was also put in evidence. 
The answer includes the following statement: 

“For further answer, this respondent says that Enola N. 
Reeves should not be permitted to qualify as executrix of 
the estate for the reason, among others, that the estate of 
the decedent has claims against the said petitioner which 
should be passed upon impartially rather than by the peti¬ 
tioner herself, the said claims including among other things, 
the following: An accounting is to be taken between the 
estate of the decedent and the petitioner with respect to 
moneys, property, and assets of the decedent which came 
into the possession of the petitioner and were never ac¬ 
counted for, in addition to which the petitioner was per¬ 
mitted by the trustee of the estate of the late Charles W. 
Newhouser to manage certain real estate belonging to that 
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estate and she so mismanaged the same as that the estate 
lost large revenues which it should have received, and 
which should have gone to the decedent as life tenant of 
the said estate, as to all of which matters at least an ac¬ 
counting will be requisite between the petitioner and the 
personal representative of the decedent. This respondent 
accordingly objects to and protests against the qualifica¬ 
tion of the petitioner as executrix”. 

The renunciation of Mrs. Reeves as nominated executrix 
was put in evidence. Likewise the first and final account of 
the administrator of Emma J. Newhouser’s estate was put 
in evidence. It showed a commission of $249.17 to the ad¬ 
ministrator, a distribution of $25.00 each in cash to Mrs. 
Millard and Beulah Newhouser, $77.06 in cash to Mrs. 
Reeves and property appraised at $1,254.06 was distributed 
in kind, principally to Mrs. Reeves. 

33 Herman W. Lauten testified that he is an Assistant 
trust officer of the National Savings and Trust Com¬ 
pany ; upon the settlement of the estate of Charles W. New¬ 
houser that company and Roy L. Neuhauser as trustees set 
up a trust under Item V of the will, consisting of $21,000, 
the income of which was payable to Beulah C. Newhouser 
for life, then to her issue, and if she had no issue to be held 
in trust under Item VI; that under Item VI the trustees set 
up a trust consisting of a note, $29,000, cash $21,233.73, and 
real estate, which they carried at the assessed value of 
$32,939.00; the income from this trust was to be paid to the 
Widow Emma Jane Newhauser for life, and after her death 
it was to be divided among the then surviving issue of the 
testator per stirpes, except that the share of Enola New¬ 
houser, to the extent that it exceeded $1,250.00 which was 
paid her in cash, was to be held in trust and she was to re¬ 
ceive the income therefrom for life. Mr. Lauten testified 
that Mrs. Reeves had contended that the trust company had 
not paid a sufficient amount of income to her mother, and 
she defeated the trust company in litigation on that point, 
the litigation terminating in 1941, and Mrs. Reeves getting 
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some $4,000.00 for the estate of her mother in addition to 
what the trust company had proposed to pay. 

Luther H. Brown testified that he is the assistant dis¬ 
bursing officer at the Government Printing Office, he has 
lived in Washington since 1905 and has resided at 619 East 
Capitol Street for many years, he became acquainted with 
Mrs. Reeves when her husband, Dr. Reeves, was sick, that 
Dr. and Mrs. Reeves then lived on the south side of East 
Capitol Street a few doors from Mr. Brown’s house, Mrs. 
Reeves then moved to 616 East Capitol Street where she 
lived until she died, this house was directly across the street 
from the house occupied by Mr. and Mrs. Brown, Mr. and 
Mrs. Brown continued the friendship that they had formed 
with Mrs. Reeves, Mrs. Reeves asked them to come 
34 over and witness the signature of her mother to her 
mother’s will, after the death of Mrs. Newhauser 
(Mrs. Reeves’ mother) Enola Reeves and her sister, Beulah 
Newhouser, continued to live in the house, Enola told Mr. 
Brown that she had bought the house for them to live in, 
he saw Beulah move from the house eventually and leave 
Mrs. Reeves, it was a twelve or fourteen room house with a 
basement, three stories and a yard, Mrs. Reeves was left 
alone there, that at Mrs. Reeves’ request he often cut the 
grass for her and shoveled the snow, he fixed locks on the 
garage doors and on other doors, put in electric light fuses 
and generally did things to help Mrs. Reeves around the 
house, in cold weather he measured the oil for her tank and 
would start the fire for her, he did all this to help her, she 
never paid him a nickel, in the fall of 1942 rationing of oil 
went into effect and this worried Mrs. Reeves, she came 
over to Mr. Brown’s house in the Spring of 1942 and gave 
Mr. Brown an envelope with Mrs. Matthews’ name and ad¬ 
dress on it which Mrs. Matthews had identified as having 
been given her by Mr. Brown, Mrs. Reeves stated that she 
would like to get into the Eastern Star Home, she talked to 
Mrs. Brown about this and about getting into other homes, 
on November 21, 1942, Mrs. Reeves came to Mr. Brown’s 
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residence, that Mr. and Mrs. Brown were there, Mrs. Reeves 
said that she wanted to make a codicil to her will, she pro¬ 
duced an original will, dated April 29, 1942, on three pages 
and a carbon copy of it. She had notes on a piece of paper 
indicating the changes she wanted to put in a codicil. Mr. 
Brown put the will in his typewriter and typed a codicil 
and an attestation clause for it on the third page following 
the original will. He put the same thing on the carbon. 
Mrs. Reeves wanted to get some witnesses for the will and 
suggested Mrs. Wells and her daughter who lived at the 
Brown’s house but thev were out. Mr. Brown therefore 
called the two F. B. I. boys, Millsap and Cusick. They came 
down to the dining room. Mrs. Reeves asked them if they 
would witness the will and they said they would, Mirs. 

Reeves signed the codicil and after she signed Mr. 
35 Millsap and Mr. Cusick also signed, Mrs. Reeves then 
put the will in her purse and told Mr. Brown she 
wanted him to keep a copy and if any of the relatives got 
the original will and destroyed it, to take the copy down to 
Mrs. Matthews and have her file it at once, Mrs. Reeves 
wrote their names and her name on the copy. The copy of 
the will was put in evidence. The witness stated that he 
and Mrs. Brown did not practice any fraud or deceit, that 
they never said anything to Mrs. Reeves about making the 
codicil and did not ask her to leave them anything, that 
Mrs. Reeves gave him a paper showing where her keys were 
which was introduced in evidence as follows: 

“Keys for Boxes to Bank 

In flowered Pocket Book in Metal Cabinet 

in back room 

2nd Floor 

Keys to cabinet with shelves in front room 
in hand bag with zipper 
on bed 

With watch rec’d from Dr. Reeves 
Initials on watch 
Dining-Room Furniture.” 
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that Mrs. Reeves also gave him a statement in reference to 
her property which was introduced in evidenced and which 
was as follows: 


“Commerce Insurance j 

Census Insurance j 

Paid to Aug. 15,1943 

1500 

Treasury Dept— 
pad to June 1, 1943 

$1000 

Teachers Relief ^ 

Franklin School j 

$300 

American Bid & Loan Assn. 

East Washing Saving Bank a/c 

Nat Cap. Bank.ck a/c 

Second Nat Bank. 

Perpetual B & Loan. 

2 Safety Deposit Boxes 

American Sec & Trust 

Trust Fund 

Nat Sav. & Trust Co. 


Keys to Box at Bank in flowered pocket book 
in metal cabinet in Back Room 2nd floor 
Keys to cabinet with shelves in front room 
in handbag with zipper on bed with watch 
with Dr. Reeves initials on it. 

Dining-Room Furniture.” 

36 Mr. Brown wrote on this: “Key to house was given 
me to look after house.’* 

Mr. Brown testified that after the codicil was signed Mrs. 
Reeves worried a great deal about oil for the house and that 
she would often sleep at her aunt’s saying she did this to 
save oil. She had gas burners going during the day, toward 
the last of January or the first of February she gave Mr. 
Brown a key to look after the house and to put the lights 
out and to see that everything was locked up, she had a very 
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bad cold in February and was very lonely and in low spirits 
and looked a little off color, none of her relatives ever 
came to see her or to help her do anything, Mr. Brown knew 
that Mrs. Norton wanted to buy the house and suggested 
that Mrs. Norton buy the house for enough to pay the mort¬ 
gage and that Mrs. Reeves be permitted to live there, that 
he never said anything to Mrs. Reeves or Mrs. Brown about 
this, that he did not know that Mrs. Reeves would approve, 
that he had never acted as a lawyer for Mrs. Reeves. 

The deposition of Rosa Daisy Brown taken on January 
24, 1944, in her bed room on the second floor at 619 East 
Capitol Street, was read in evidence. Witness testified that 
she has been sick since the day before Thanksgiving, has 
heart trouble, she knew Mrs. Reeves for over ten years, first 
met her when she came to ask if Mr. Brown would stay with 
Dr. Reeves, her husband, while she went away on a visit at 
night. Mrs. Reeves had a housekeeper look after him in 
the daytime but she wanted some one to give Dr. Reeves 
medicine at night and to be with him, and witness promised 
her that Mr. Brown would do that. Mrs. Reeves was gone 
about a week, Dr. Reeves subsequently died, Mrs. Reeves 
asked witness to ride with her in the carriage to the fun¬ 
eral, witness carried Dr. Reeves over a basket of fruit while 
he was sick. Asked about Mrs. Reeves’ wedding dress, wit¬ 
ness said Mrs. Reeves asked witness to come over and help 
her fold her wedding dress and put it away in a box, 
37 and later on she said if anything happened to her 
would witness see that she was buried in her wedding 
dress and veil. Witness promised that she would, and she 
did, found it after her death just where she told witness, 
in the box on top of the metal cabinet, after the first time 
witness met Mrs. Reeves she continued seeing her several 
times a week, Dr. Reeves died before Mrs. Reeves’ mother 
died, when her mother was ill Mrs. Reeves asked witness to 
have Dr. Blackwelder come to see her mother, Mrs. Reeves’ 
mother had been a Lutheran when living in Pennsylvania, 
but had not attended any Lutheran church here, witness 
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promised Mrs. Reeves that she would ask Dr. Blackwelder 
and he did come, going first to the home of witness and wit¬ 
ness and he went together to see the mother of Mrs. Reeves, 
Dr. Blackwelder offered prayer and Mrs. Newhouser, the 
mother, thanked him, Mrs. Newhouser was conscious but 
died shortly after that, after the death of Mrs. Newhouser, 
Mrs. Reeves and her sister Beulah lived together awhile and 
then Beulah left and Mrs. Reeves was alone; witness identi¬ 
fied an envelope that has on it “Superintendent’s Office of 
the Masonic & Eastern Star Home, 6000 New Hampshire 
Avenue, N. E., Washington, D. C.”, and a piece of calendar 
for the day Monday, Oct. 12, which has some writing on it; 
asked if she knew what these are and where they came from, 
witness said Mrs. Reeves asked her to go with her to the 
Masonic Home in the early fall, witness had never been 
there before, witness and Mrs. Reeves went on the street 
car part way and on the bus the other, witness was sick 
then, not able to walk far, when witness and Mrs. Reeves 
reached the bridge witness was out of breath and they 
stopped and rested, a lady was sitting on the lawn reading 
a book, Mrs. Reeves asked the lady if she lived there and 
how she liked it and the lady said fine, the lady showed the 
way to the Superintendent’s office, the Superintendent was 
a new one and not the old one Mrs. Reeves knew, witness 
and Mrs. Reeves introduced themselves and Mrs. Reeves 
asked him how to get into the Eastern Star Home, he got 
out a little pamphlet and started to explain, Mrs. 
38 Reeves said: “May I have a paper and pencil” and 
he took the calendar sheet off his desk and handed it 
to her and a pencil and she took down in her own handwrit¬ 
ing what is on the calendar and then put it into the envelope 
already mentioned, brought it home, Mrs. Reeves asked wit¬ 
ness to go with her to see Mr. Smith, who is the head of 
the Lodge that Dr. Reeves had belonged to, witness went 
there with Mrs. Reeves, Mr. Smith said the Lodge was hav¬ 
ing a meeting on Monday night and an application blank 
would be sent to Mrs. Reeves, Mrs. Reeves asked that the 
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blank be sent to 619 East Capitol Street, but it never came, 
Mrs. Reeves kept inquiring about it; Mrs. Reeves gave wit¬ 
ness the calendar sheet and envelope she got at the Eastern 
Star Home about the same time that she gave witness and 
Mr. Brown a key to look after her house, to turn the oil on 
at night so the water wouldn’t freeze in the pipes, and if 
there was a blackout, and if witness saw any lights to turn 
them out, this was in the fall of 1942, and the envelope and 
calendar sheet were offered in evidence and were in the 
following words and figures: Envelope referred to in Mrs. 
Brown’s testimony: 

“Superintendent’s Office of 

THE MASONIC AND EASTERN STAR HOME 

6000 New Hampshire Avenue, N. E. 

Washington, D. C.” Lefthand corner 

Inside envelope was calendar sheet referred to in Mrs. 
Brown’s testimony: 

On the reverse side of the sheet the following appears: 

“Secretary Pentalpha Lodge for 
admission discharge papers. 

“Geo. Walter Smith 
Secretary 
121-12th St., S. E. 

“He gives you the papers on admission 
& discharge. He fills it out with you. 

“Then they will give them to the Admis¬ 
sion & Discharge Committee.” 

On the face of the calendar sheet the following appears: 
39 “Monday, October 12 - 1942” (Printed date 
on calendar sheet) 

Handwriting: 

“Then the Admission and Discharge 
Committee will investigate the ap¬ 
plicant & the facts contained there¬ 
in. 
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“They report its findings to the Executive 

Committee for action. 

“Friday Oct. 30,1942.*’ 

Said witness further testified that Mrs. Reeves would be 
in her house in the day time all the time up to the time of 
her death but she slept at her aunt’s on North Carolina 
Ave., that during the last couple of years of her life, Mrs. 
Reeves would come over to witness’ house quite often to 
read the paper and to talk in general; with respect to the 
codicil, she came over and asked Mr. Brown if he would 
change one part of the will, “we had been talking previ¬ 
ously and she told us that she had not heard from the East¬ 
ern Star Home.” She said: “Why should I do anything 
for anybody who has never done anything for me?”, that 
she would like to change one part of the will where she had 
planned to give to the Eastern Star Home, she wanted to 
give her aunt a little more and give Mrs. Norton something 
and Mr. r Brown to have what she had intended to give to 
the Home, the balance of her estate; Mr. Brown took an 
envelope or something out of his pocket and made a note of 
how she wanted her codicil, suggested first that she go to 
the person who made the will, she said she did not want to 
bother, if a codicil could be added she would rather have it 
done that night, so he made a note of the fact on the enve¬ 
lope in pencil, then went to the typewriter and fixed the 
codicil just like she had dictated that she wanted it, then he 
brought it back and read it and she read it, and we talked 
about witnesses, she wanted the people on the third 
40 floor, Mrs. Wells and her daughter and her daugh¬ 
ter’s husband because she knew them, but they had 
gone to the movies; we had two young men roomers from 
the F. B. I., and either witness or her husband suggested 
them, husband went up to see if they were in and told them 
that Mr. Reeves wanted to see them, they came down, she 
told them she would like to have witnesses to her signature, 
they said they would be glad to do it, she was sitting at the 
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dining room table and they were standing back of her 
shoulder looking over and watching her sign; thinks Mr. 
Brown read, is sure he read, the codicil after it was type¬ 
written like she wanted it, so she signed and the boys each 
witnessed her signature; as a result of witness’ acquain¬ 
tance with Mrs. Reeves over these years, she has an opinion 
as to whether or not she was of sound mind, saw her sev¬ 
eral times a week in the last five or six years when she came 
to witness’ house, she talked to her on those occasions, in 
the summer we would sit on the porch and discuss the news 
in general and in the winter sat in the dining room, “she ab¬ 
solutely knew what she was doing”, was of sound mind, 
neither witness nor her husband asked Mrs. Reeves to make 
the bequest to her husband, that was Mrs. Reeves’ sugges¬ 
tion. 

The witness further testified that after some time had 
passed after the visit to Mr. Smith Mrs. Reeves lost hope 
of hearing from the Eastern Star Home and asked witness 
if witness would go with her to the Lisner Home, witness 
and Mrs. Reeves went to the Lisner Home just off Wiscon¬ 
sin Avenue near the District Line, asked the requirements, 
and they asked Mrs. Reeves her age, the clerk at the Lisner 
Home said if Mrs. Reeves were not over 65 she could not 
enter so that let Mrs. Reeves out as she was not 65, Mrs. 
Reeves later asked witness to telephone the Methodist Home 
which witness did in Mrs. Reeves’ presence, but the Home 
said Mrs. Reeves had to be a member of the Methodist 
Church. 

41 On cross-examination witness said she does not 
think she ever talked to Mrs. Reeves before she mar¬ 
ried the Doctor, does not know how long she was married, 
during her marriage witness did see and talk to Mrs. 
Reeves, perhaps several times a w^eek, most of the conver¬ 
sations were in the house of witness, sometimes in the street 
and witness when asked to do something would go over to 
Mrs. Reeves and carried on conversations there, that Mrs. 
Reeves’ sister, Beulah Newhouser, and her mother lived 
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at 616 East Capitol Street during Mrs. Reeves’ marriage, 
witness was in 616 East Capitol Street the first time wit¬ 
ness believes was when she took Dr. Blackwelder over when 
Mrs. Newhouser was ill. 

Witness further testified on cross-examination that Mrs. 
Reeves gave the key to witness and her husband before 
Christinas preceding Mrs. Reeves’ death on March 1, 1943, 
Mr. Brown was supposed to look after the oil, the key was 
kept until after Mrs. Reeves’ death when Mr. Brown re¬ 
turned it, witness first learned of the will as distinguished 
from the codicil the evening Mrs. Reeves brought it over, 
the same evening the codicil was signed, only the part about 
the Eastern Star was discussed, witness first learned that 
the will left the furniture to witness after Mrs. Reeves left 
a copy of the will with Mr. Brown on the night the codicil 
was made, Mrs. Reeves was afraid that somebody would get 
the original will in the house and destroy it, Mrs. Reeves 
told Mr. Brown the original will was in the house in a green 
tin box, Mrs. Matthews, a policeman, Mr. Brown and the 
witness got the will out of the box, Mrs. Reeves would come 
over and sit on the porch of witness and talk in the summer, 
in winter they would talk in the dining room, Mrs. Reeves 
would also talk with the roomers. Being asked whether she 
knew “of any service other than the preparation of that 
codicil which Mr. Brown rendered to Mrs. Reeves as an at¬ 
torney,” she replied: “No. He was not an attorney.” 
42 Q. On the Saturday before Mrs. Reeves’ death did 
you hear Mr. Brown say to Mrs. Norton that he had 
noticed how badly Mrs. Reeves had been acting for some 
time? A. No: 1 don’t remember that. 

Q. Did you on that same day tell Mrs. Norton that you 
had a typewritten proposition for her which Mr. Brown had 
prepared? A. No. 

Q. Did you go to a jar and get out a paper and show it 
to Mrs. Norton? A. I can’t recall. 

Q. A paper which provided that the house and contents, 
616 East Capitol Street, were to be deeded to Mrs. Norton 
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for $9000 if she would provide Mrs. Reeves with a room 
for the balance of her life? A. Oh, no; I never saw any¬ 
thing like that. 

Q. And the paper further providing that $1,000 was to 
be paid to Mrs. Reeves, $1,000 to Mr. Brown for his services 
as attorney and for looking after the oil heater, and the 
balance was represented by deed of trust on the property ? 
A. No. There was nothing like that ever discussed. 

Q. Did you on Saturday before Mrs. Reeves’ death, ask 
Mrs. Norton if she had ever seen any one slip as fast as 
Mrs. Reeves was slipping then? A. I can’t recall that I 
made any such statement. 

Q. But you do not deny it, do you? A. I can’t recall. 

Q. Is that the best you can say? A. That is the best I 
can say. 

Q. On the Sunday night before Mrs. Reeves’ death did 
Mr. Brown say to Mrs. Norton in your presence that he had 
never seen anyone slip as fast as Enola was slipping, and 
that if anything was going to be done it would have to be 
done real quick? A. I don’t even recall that. 

43 Q. And that is all you can say about that? A. That 
is all I can say. 

• * * • • . • • * • • 

Q. About two weeks after the funeral did you meet Mrs. 
Norton on the street? A. Yes, I passed her on the street. 

Q. Did you stop and talk with her? A. Yes. 

Tj. Did she say to you that you knew Mrs. Reeves was 
crazy? A. Did she state to me? 

Q. Yes. A. That I knew? 

Q. Yes. A. I can’t recall anything about that. 

Q. That is all you can say about that? A. That is all 
that I can say about that. 

Q. Did you, in reply to that remark, say that “all of them 
are crazy” and that “Mrs. Reeves should have been put 
away five years before?” A. I didn’t say anything of the 
kind? 
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The deposition of Henry W. Bransom taken on October 
7, 1943, was read in evidence. He testified that he was 
a Captain, Marine Corps, was under orders to proceed the 
next day to Virginia for further transfer, before he went 
into the Marine Corps in September, 1942, he wras Assistant 
Trust Officer, National Savings and Trust Company, Wash¬ 
ington, he was with that Company in excess of 17 years, 
he was 42 years old, knew Enola Newhouser Reeves, the 
circumstances under which he knew her were that the 
National Savings and Trust Company was executor of her 
father’s estate, or co-executor, rather, and originally co¬ 
trustee, later surviving trustee, under her father’s will, 
under winch she was one of the beneficiaries, he saw her 
at the Trust Company over a period in excess of ten 
44 years, in the early stages of the administration of 
the estate and trust, rather infrequently, but in the 
last four to five years on an average of at least once or 
twice a month, on the occasions referred to witness himself 
saw’ her, she talked to witness, the conversation between 
her and witness in a general w’ay w r as principally in con¬ 
nection with matters involving the administration of the 
trust, but witness was requested on numerous occasions to 
help her out in other business matters winch witness was 
unable to do generally because of his connection with the 
Trust Company and the fact that the requests did not per¬ 
tain to the affairs of the estate, her conversations with wit¬ 
ness would be sometimes rather brief, sometimes at length, 
possibly a fair average w 7 ould be from 15 to 20 minutes 
usuallv, as witness recalls it the last time he saw Mrs. 
Reeves w’as some time during the month of July, 1942, 
prior to his entry into the Army, during his conversations 
with her he heard her express opinions about her relatives 
on many occasions, the tone of her conversation with respect 
to her relatives was that she didn’t like them, none of them. 
Being asked to name the relatives he remembered Mrs. 
Reeves said she didn’t like, witness said, two sisters and the 
children of a deceased brother, Mrs. Reeves had no doubt 
whatever as to who her nearest relatives were. 
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Q. From your conversations with her did you form any 
opinion as to whether or not she knew what property she 
owned ? A. Very definitely. 

Q. What property did she talk to you about? A. Very 
definitely she knew what property she owned. She had 
purchased from the Trust Company the house in which she 
lived at 616 East Capitol Street, having a deferred pur¬ 
chase money note for part of the purchase price. She also 
spoke of other moneys which she had in the American 
Building Association. I gathered from her conversation 
that she had assets other than that. 

Asked from his observation would he sav Mrs. 
45 Beeves was a woman of strong or weak character, 
witness answered: “very strong, very opinionated, 
very strong character, very forceful,” she “always wanted 
to force her own views upon you,” “she did not react to 
decisions which affected her interests, as she saw them, 
adversely, with a great deal of grace, but usually she would 
finally come around to the opinion of the authorities at the 
Trust Company with respect to the administration of the 
estate”, she understood what witness meant when he talked 
to her about business matters, witness has no doubt what¬ 
soever about it—the particular thing in witness’ mind is 
the matter of refinancing the deferred purchase money note 
on the house, “she decided that she would borrow from the 
American Building Association to pay off the deferred 
purchase money note with the National Savings and Trust 
Company, because she had more business dealings with 
that building association—other business dealings, I should 
say—by reason of the payment of the deferred purchase 
money note this joint asset of trust estate would have been 
—we would have been able to divide this particular 
asset in which they all had undivided interests,” the house 
witness referred to was 616 East Capitol Street where Mrs. 
Reeves lived, which she purchased from the trust under 
her father’s will, witness from his observation of Mrs. 
Reeves and his association with her that he has described 
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has an opinion as to whether she was of sound or unsound 
mind up to the last time he saw her, in his opinion, as of 
the last time he saw her, she ‘was capable of making a valid 
deed or contract or drawing a valid will, ,, she “was of 
sound mind, I would say, in witness’ opinion Mrs. Reeves, 
during the period that he saw her “was never of unsound 
mind”, witness does not know* Mr. or Mrs. Brown who lived 
across the street from Mrs. Reeves, witness has no knowl¬ 
edge of the circumstances relating to the execution of the 
will or codicil in this case. 

On cross-examination, witness testified that he never had 
an opinion that Mrs. Reeves w*as queer, that the cross¬ 
examiner (Mr. Sullivan) did call recently upon the 
witness, 

46 Q. Did you on that occasion tell me that it was 
your opinion that she was mentally sound but that 
she was queer? A. I don’t remember the use of the word 
“queer.” I told you, Mr. Sullivan, that she was opinion¬ 
ated and eccentric, as I recall that conversation, but that I 
would have to testify, if called upon, that she was of sound 
mind. Now, I may have used the word “queer”, but I 
do not recall. 

Q. Well, whether it was queer or eccentric, what did you 
mean by w’hich ever word you used, “queer” or “eccen¬ 
tric”? A. That she was very opinionated. She was eccen¬ 
tric in the matter of her dress. She was argumentative, 
but in my opinion that doesn’t make a person queer or of 
unsound mind. I know lots of people that are that way, 
including yourself: rather eccentric and argumentative, 
Mr. Sullivan. 

Q. In what way was she eccentric about her dress? A. 
That she paid no attention to prevailing styles. She 
dressed, even in winter, in a manner that I would consider 
eccentric in that she would wear a cotton house dress, put 
a heavy coat over it. That, I suppose, is a matter of taste. 

Q. Did you notice anything else in her attire? A. Not 
particularly. 
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Q. Did you notice what she wore on her head? A. Usually 
it was a—I think they would call it crocheted cap. But 
that, too, is a matter of taste, in my opinion. 

47 That*Mrs. Reeves was “dreadfully opinionated,’’ 
would not readily yield her opinions, but usually she 
did in the final analysis, witness could recall that she yielded 
a number of her opinions on none of which could witness 
put his finger right at the moment. 

Q. Well, if you can recall any one, state it. A. I had 
the job of handling this estate. She usually came around 
to—at least accepted the decisions that were made in con¬ 
nection "with the estate. 

Q. Do you mean by that she accepted because there 
wasn’t anything else she could do, or that she came around 
to the point of agreeing with those decisions? A. Well, 
there was always something else that she could do. She 
usually accepted the decisions made by the officers of the 
Trust Company and the trust committee. 

Q. Just explain a little more clearly what you mean by 
accepting the decisions. A. Agreed to them, abided by the 
decision made. 

Q. Well, which do you mean, agreed to them or abided 
by them? A. Abided by them. 

Q. Is that what you meant by saying in your direct exam¬ 
ination that she would usually come around to the opinion 
of the Trust Company? A. Yes, sir. 

That the sort of other business Mrs. Reeves wanted the 
witness to handle for her -were matters pertaining to the 
estate of her husband on which she wanted advice, the 
matter of operation of her house at 616 East Capitol 
Street, the nature of the matters concerning the estate of 
her husband were her interest in the assets of her hus¬ 
band’s estate as against the interests of his natural chil¬ 
dren by a former marriage, what she wanted him to do 
about that w^as to endeavor to obtain as much of the assets 
of that estate for herself as possible, witness does 
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48 not recall the full or the first name of her husband, 
he was a dentist across the street from her, the sort 

of things she talked with witness about concerning her 
house at 616 East Capitol Street were the matter of rent¬ 
ing rooms or furnished apartments or unfurnished apart¬ 
ments, the exact surveyor’s measurements of the property 
she had bought; the property line with a neighbor on her 
left, it would be, repairs to garage and the building proper, 
that he did not give her any suggestion about the renting 
of rooms or apartments, he does not recall that she said 
w*hat she would do with the contents of the house, witness 
w T as not in the house after Mrs. Reeves bought it, but was 
in it once, possibly twice, while the estate owned it, witness 
can’t tell us anything about what the condition of the house 
was in relation to its general condition or with respect to 
it being filled up with things, witness did say that Mrs. 
Reeves didn’t like any of her blood relatives. Being asked 
whether that extended to her mother and father, witness 
testified that Mrs. Reeves was “very, very bitter toward 
her father because of the manner in which she was treated 
under his will,” witness never did see her father to his 
knowledge, witness does not recall seeing Mrs. Reeves in 
company with her mother, witness saw her mother on a 
number of occasions but could not recall whether Mrs. 
Reeves was present at that time or not, that to witness’ 
knowledge Mrs. Reeves did not talk with witness about any 
other real estate she owned except 616 East Capitol Street, 
she never talked to witness “about she being the owner of 
the Torraine Apartment house,” as to when she spoke to 
witness about the money she had in the American Building 
Association and being told “if she spoke more than once, 
give us as nearly as you can, all of the times or the period 
of time”, the witness said: 

A. Well, one time in particular I can very easily identify 
because it had to do with the refinancing of the deferred 
purchase money mortgage on 616 East Capitol 

49 Street. I know, and I knew prior to that time, that 
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she conducted her banking at the American Building 
Association. 

Q. You knew that only from what she told you, didn’t 
you? A. Yes, sir. 

Q. And did she tell you anything about what she had in 
the American Building Association? A. No, sir. 

Q. Did she say whether she had stock in the Association 
or an account there, or what? A. No, sir, she did not. 

Q. And you knew that the American Building Association 
wasn’t a bank? A. Oh, yes. 

Q. Did she ever tell you anything about the other busi¬ 
ness dealings she had had with the American Building As¬ 
sociation, the nature of them. A. No, sir. 

Witness has seen quite a number of persons who, in the 
opinion of the witness, were mentally unsound, during the 
law school days of witness he attended Lunacy Court, the 
people he saw on those occasions were strangers, except in 
one instance it was a man with whom witness formerly 
worked, witness formed an opinion that said man was men¬ 
tally incapable, that he can’t say that he formed such an/ 
opinion with reference to anybody he knew other than that 
one man. 

On redirect examination witness testified. 

Bv Mr. Gordon: 

Q. Captain, something was said about the Torraine 
apartment house. Did you ever have any talk with her about 
the Torraine apartment house? A. Yes, sir. That was an 
asset of the trust created under her father’s will, in which 
she had an interest. 

Q. Yes. And she understood what her interest 
50 was, did she? A. Yes, sir. 

Q. Now, from the facts that you stated in answer 
to Mr. Sullivan’s questions—you see what I mean?—recall¬ 
ing those facts, in addition to the facts which you originally 
testified, has that in any way changed your opinion that she 
was of sound mind? A. None whatever. 
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Q. That is, in your opinion was she of sound or of un¬ 
sound mind? A. In my opinion, when I last saw her, during 
July of 1942, she was of sound mind. 

Q. And, in your opinion, was there ever a time that you 
saw r her when she was not of sound mind? A. No, sir. 

Q. That is, she was always of sound mind? A. Yes, sir. 

Q. Is that right? A. Correct. 

On recross examination, being asked whether he meant 
that Mrs. Reeves had an interest in the Torraine Apart¬ 
ment house or in the trust, witness said: Mrs. Reeves had 
an interest in the trust created under her father’s will, and 
therefore had an interest in the Torraine Apartments. 

Thereupon the caveatees rested. 

51 Thereupon, the caveators offered evidence tending 
to prove as follows: 

By Mrs. Bertha N. Millard, that she is a sister of the 
decedent, their family consisted of the mother, father, three 
daughters and a son, the mother, father and son are de¬ 
ceased, the latter leaving four children, two of age, and two 
of the daughters are still living, the witness and her sister 
Beulah, that witness was born on December 26, 1880, and 
the decedent, hereinafter referred to as Enola, was born on 
November 28,1882, both in Catawissa, Pa.; that at the age 
of four years Enola had an operation for the removal of 
tonsils, she w r as constantly annoyed with adenoids during 
childhood and had to have her nasal passages cleared by a 
physician once a month for several years; until June, 1899, 
the family lived at Shenandoah, Pa., about which time wit¬ 
ness went to the State Normal School at Bloomsburg, Pa. 
to take an examination which consumed about a week’s 
time and when she returned Enola was in a very weakened 
and thin condition and ill from an intestinal infection for 
which she was treated by a local doctor. Enola came to 
Washington in September, 1899, for a visit with her aunt, 
Mrs. Britton Hughes, with whom she remained until about 
November 1st and was supposed to have suffered with ap- 
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pendicitis during that time; that thereafter she insisted 
upon being waited upon all through life, never helped with 
any of the housework or even cared for the cleaning of her 
own clothes. If she wanted a cup of tea or coffee, or a 
glass of water or milk, she would invariably call upon some 
one in the house to get it for her; witness was away from 
home attending normal school for the two scholastic years 
—1900-1 and 1901-2, but was at home during the summer, 
Christmas and Easter vacations, and on these occasions 
Enola w’as not in good physical health. Enola attended 
Millersville Normal School in September, 1905, the family 
moved to Washington, D. C., locating at 127 6th 
52 Street, S. E., where they lived for a year and then 
moved to 217 East Capitol Street, continuing to re¬ 
side there until 1928, the father having died and the 
brother and witness having married and left the family 
home in the meantime. Witness was married on October 
27,1908, and moved to Seattle, Wash., in May, 1915, where 
she has lived ever since, though she has made a number of 
visits to Washington, before witness went West Enola 
had became very cranky, cross and quarrelsome with her 
mother and father, Beulah and witness; that in Septem¬ 
ber, 1920, witness returned to Washington with her three 
children and visited with the family at 217 East Capitol 
Street until the following March after the inauguration. 
During this visit Enola was very cross and domineering 
with the mother and father, sister Beulah, witness and her 
children, would be cross and nasty all during the day with 
everybody and at the dinner table so disagreeable as to make 
it very annoying to all, after dinner when mother would talk 
on the telephone with brother, Enola would stand by with a 
clenched fist raised over her mother in her full sight; never 
saw her strike father, mother or Beulah; Enola kept her bed¬ 
room door locked at all times during this period, and there¬ 
after for the balance of her life during all times of which 
unlock the door and again after she locked it, she would 
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count several times up as high as seven; in February, 1922, 
witness again came to Washington, because of the illness of 
her mother, bringing her three children with her and re¬ 
maining until September, stopping with the family at 217 
East Capitol Street, the conditions already described were 
more aggravated during this period than before; when 
witness arrived in 1920, Enola had a goiter on her neck, and 
when she returned in 1922 it was very much larger, before 
witness’ next visit to Washington, in September, 1927, it 
had been removed, witness brought two of the children with 
her on that occasion and remained until sometime in Octo¬ 
ber, stopping with the family at 217 East Capitol Street; 

although the goiter had been removed Enola was 
53 more quarrelsome than before and her counting be¬ 
fore opening and after closing a door was more pro¬ 
nounced; witness’ next visit to Washington with one of the 
children was in the latter part of April, 1928, which was at 
the request of her father because the family had to move 
and he wished witness to assist in finding another home and 
did not want Enola to be with the familv when thev moved, 
he died on May 24, 1928, before the family had moved or a 
new home had been found, and witness remained until No¬ 
vember, 1928; that in the meantime 616 East Capitol Street 
had been found and purchased, and the mother, Enola and 
Beulah moved into it, witness remaining with them until 
she went back West, when they moved Enola insisted that 
the first three vans be used to move her things, she was still 
quarreling all the time, she insisted upon carpenters taking 
things out of 217 East Capitol and moving them over to 616, 
and she also insisted upon superintending the remodeling 
of 616; beginning in 1920, Enola talked very loudly, when 
witness’ children were here in 1920 and 1922, she was most 
unkind to them, they were then 10, 8 and 6 years of age, and 
she was so cross they would keep away from her all they 
could; about 1927, she developed a very vicious tongue con¬ 
cerning members of the family, and about 1920 developed a 
habit of buying anything she saw some one else had bought, 
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though she had no use for it and had to store it, including 
various pieces of furniture, a dining room table with a glass 
top and when witness was in the house after Enola’s death 
she found any number of articles similarly purchased and 
stored but never used, including a new metal chair, piled 
with a half dozen unopened waste baskets, also quite a 
number of griddles and frying pans which had never been 
opened and several unopened congoleum rugs in addition to 
a baby carriage in the basement, though no one in the 
family had ever had a baby to use it since the family pur¬ 
chased the house; after her father’s death, Enola did not 
like the provisions he had made for her in his will and she 
blamed her brother Roy for it, witness heard her say so 
many times, witness told her that she had said vari- 
54 ous things against her brother Roy all around the 
city and she did not deny it; in 1927 or 1928, when 
witness was in Washington, Enola was scolding her mother 
and father about everything, she was most ungrateful, it 
was more the way she said things than what she said, she 
would yell in the most disturbing, belligerent and annoying 
manner; in the winter of 1920-1, she bought at least ten eve¬ 
ning dresses, and her manner and actions when witness was 
there in 1932-33, made witness so ill that she lost 20 
pounds; after leaving Washington in 1928, witness’ next 
visit was about May, 1932, when she brought one of her 
children, stayed at 616 East Capitol Street and remained 
until April, 1933, this time Enola was undertaking to man¬ 
age the Torraine Apartment house which belonged to her 
father’s esate and when prospective tenants would call 
Enola would quarrel with them, with the result that the 
Torraine was nearly empty most of the time, she wanted to 
change the five room apartments into smaller ones and had 
witness do all the work in connection therewith, during that 
time witness rented a number of the apartments and Enola 
rented none: when witness arrived in 1932, Enola had about 
25 birds, some of them, two in a cage, but most of them in 
separate cages and all of them in the dining room, whether 
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they were all males or females witness does not know, but 
she did not breed any birds while witness was there; that 
after the father’s death, the brother ordered a tombstone 
for father’s grave, Mrs. Sheehv came around to complete 
the arrangements for the tombstone and Enola quarreled 
terribly with her with the result that the arrangements had 
not been completed when witness left in 1933, Enola did not 
want the name “Neuhauser” put on but wanted it “New- 
houser” although the former is the correct German spell¬ 
ing, but she had spelled her name “Newhouser”, the stone 
was to cost $650.00 and she quarreled with her mother about 
that, when the name was finally placed on the stone it was 
spelled on the front the way she wanted it and on the back 
it was spelled “Neuhauser’’; that witness did not 
55 come East again until January, 193S, when she was 
called here because of the illness of her mother -who 
died and was buried before witness’ arrival, witness re¬ 
mained this time until about the 1st of April and stopped 
with the brother’s widow, went to 616 East Capitol Street, 
a day or two after the funeral, Enola said she had grown 
tired taking care of her mother, said this immediately upon 
witness’ entering the house, witness went to the second floor 
to her mother’s room and then to the sitting room in front, 
newspapers were laid on top of one another on the card 
table, on top of which was an open glass containing orange 
juice, does not know how long it had been there, there was 
an old quilt on mother’s wheel chair; thereafter made 
another visit to the house and conditions were very much 
the same, indeed the conditions in the parts of the house 
into which witness went on these two occasions were prac- 
icallv the same as those which she found upon the inspec¬ 
tion of the house hereinafter mentioned, and which was made 
after the death of Enola; in 1932, Enola bought 16 house 
dresses at one time at Kann’s when one-half of that number 
would have been more than sufficient for any one. 

The witness, Bertha N. Millard, denied that she did or 
said anything to influence her father with respect to the 
provisions in his will for Enola. 
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After Enola’s death, witness, Bertha N. Millard, went 
through the house at 616 East Capitol Street, in July, 1943, 
in company with a police officer, a plumber, her niece, Miss 
Imogene Neuhauser, and their attorney, William C. Sulli¬ 
van, all of whom were called as witnesses for the caveators 
except the latter (he did not testify), These four witnesses 
testified that the house was more like a storage place than 
a residence, there were two electric refrigerators filled with 
empty cans, a great many bird cages and everything in dis¬ 
order in the living room and kitchen; in order to go through 
the house to the upper floor it was necessary to wind one’s 
way around through piles of things in the halls and rooms, 
sometimes piled all the way to the ceiling, the beds, chairs 
and tables all being piled high with newspapers, 
56 there were many metal waste baskets, a number of 
griddles and frying pans and many rolls of congol- 
eum all in their original wrappings, and on the top floor in 
the hall and rooms it was necessary to squeeze one’s way 
through in order to get from place to place, the door to one 
room being locked and when it was finally unlocked the door 
would not open fully and hardly enough to stick one’s head 
around the door and look into the room which was so filled 
and cluttered up that it was impossible to enter the room 
at all. 

By Beulah Newhouser, that Enola was 18 years of age 
when witness was born, witness is now 45 years of age, and 
from her first recollection Enola always insisted upon being 
waited on, before witness was ten years old Enola would 
curse and swear, strike her mother and father and call them 
all kinds of names, she became very cranky and cross and 
on one occasion threw boiling water on witness, the scars of 
which are still on her left ankle, Enola was highly nervous 
and temperamental, would never reason about anything, 
would always want her own way, never wanted witness to 
have any friends, ever since witness “was a kid” Enola 
was in the habit of constantly counting numbers out loud to 
herself, making funny motions and movements in front of 
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her face and body and shuffling her feet as if she were danc¬ 
ing; she always kept her bedroom door iocked and when 
locking or unlocking it, or any other door inside or outside, 
including the door of the refrigerator, she would shake the 
door, count up to seven and say darn, kick the door and 
rattle the knob, so much so that she kept a screw driver by 
the front door and was continually screwing up the knob 
where she had loosened it; when after the father’s death 
the family moved from 217 to 616 East Capitol Street 
Enola made witness move her own things herself and at 
first would not let witness enter the house at 616 so that she 
had to remain at 217 in an empty house for about a week; 

repeatedly Enola would say in front of mother that 
57 she was not mother’s daughter and this remark 
caused mother to crv. She mistreated mother in lots 
of ways, often striking and slapping her and telling her not 
to talk or have anything to do with witness. On one occa¬ 
sion she jumped out of a moving automobile which was 
being driven bv brother Rov. For more than a vear before 
mother’s death, on January 26, 193S, she w’ould not let 
mother have any visitors and would not answer the door or 
permit witness to do so; it was a common thing for her to 
holler at anybody and everybody inside and outside the 
house and on the public streets; she accumulated a large 
number of birds and would not clean them or the cages but 
made witness do so, the empty cages are still in the dining 
room, while witness lived with her she would not let witness 
take a bath or use the lavatory in the bath room, and when 
witness left the house it took her two w’eeks to get clean; 
and witness frequently slept in the garage because of the 
way Enola treated her; the first Christmas after mother’s 
death witness was invited out to dinner and when she re¬ 
turned Enola had her locked out, witness rang the door 
bell. Enola opened the door and when witness started up 
the steps leading to the front door Enola pushed her back¬ 
wards down the steps and witness fell flat on her back and 
then a neighbor came over and made Enola let witness in 
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the house; for a number of years before her death Enola 
would constantly walk the floor counting numbers with her 
hands, going up and down banging the doors to see if they 
were locked and would bang on witness’ door at 3 o’clock in 
the morning to show her something out of the front window, 
that was nothing to wake her up about; long before 
mother’s death she started wearing a little cap which looked 
like a stocking and also wearing galoshes at all seasons of 
the year, and all the time, even when the weather was hot 
and dry. 

She wore long, old, dirty dresses, sweeping to the ground, 
and a sweater, rain coat or overcoat at all seasons of the 
year, and emitted a very disagreeable odor of filth at 
58 all times, witness and a number of others testified. 

The witness Beulah Newhouser further testified 
that Enola would never allow much heat in the house for 
mother and witness and witness did not have any heat in 
her room for fourteen years. Enola spit in witness’ face 
and put her thumb to her nose for witness a great many 
times and nearly every day she spit in her face and would 
kick her several times a day. Enola would never undress 
to go to bed except in the summer time. Witness was 
afraid of Enola after mother’s death when she was left in 
the house alone with her, witness finally moved away on 
November 1, 1941, because she could not stand it any 
longer, until then paid Enola regularly $20.00 per month 
for an unfurnished room and $10.00 a month for garage 
space, Enola talked to her as she pleased, put her fingers 
in her ears and waved her other fingers back and forth like 
horses’ ears, made all kinds of faces at witness and counted 
all the time, she broke lots of plates over witness’ head and 
would get her in the corner of the kitchen and would push 
her around for all she was -worth; in August, 1937, Mrs. 
Mooney had Enola arrested and at this point it was stipu¬ 
lated that Enola was arrested on the charge of using pro¬ 
fane, indecent and obscene language and engaging in dis¬ 
orderly conduct on August 20,1937, on East Capitol Street, 
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hearing of the charges began on August 24, 1937, when 
Enola deposited $15.00 collateral, further hearing for the 
presentation of the defendant’s case was continued to Au¬ 
gust 30, 1937, when Enola did not appear and the collateral 
was forfeited; and this witness further testified that for 
two years before the mother’s death Mrs. Norton cooked 
chicken and beef broth for the mother every Sunday and 
sent over many other hot meals for which she received no 
compensation and when the meals would come over Enola 
would first pick out what she wanted to eat and let her 
mother have the balance, when mother was very sick 
towards the last, Enola asked Mrs. Norton to come over and 
help her. She did so and brought an electric heater 
59 for mother’s room, Mrs. Norton bathed mother in 
bed, she being too sick to get out of bed and Mrs. 
Norton brought over four pillow slips, six sheets, twelve 
large bath towels, two double all wool blankets, six hand 
towels and two spreads as Enola had everything put away 
and would not get them out. Witness purchased and cooked 
food and did such of the house work and cleaning as Enola 
would permit her to do, which was not much; witness took 
good care of her mother, bathed her and rubbed her, got 
most of her meals and did the washing and ironing, and 
nursing of mother, and Enola did none of this but even had 
mother wait on her when she was unable to do so. 

Enola would talk so loud you could hear her ten blocks 
away. 

By Mrs. May E. Norton, that she had known Mrs. Reeves 
since the fall of 1928, she had not married Dr. Reeves at 
that time, he died about six months after they were mar¬ 
ried, she did not live with him and told witness that she 
never spent a night with him, she was peculiar, flighty, 
would attract attention on the streets throughout the entire 
time witness knew her by her dress and actions, and this be¬ 
came more accentuated after her mother’s death. Her 
house was more like a storage place than a residence and 
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was rarely clean, since the mother’s death witness was 
there several times a week and sometimes daily; around 
April 29,1942, she was coming to witness’ house constantly, 
and around Thanksgiving, 1942, she was nervous and ex¬ 
cited, much more so than at any time prior thereto, she al¬ 
ways had the habit of counting out loud and snapping her 
fingers, about five weeks before her death she told witness 
that she would let her have the house for what was on it, 
that in April she was going to move up to Catawissa, Pa. to 
live with her cousin and she would then also let witness 
have the contents of the house, and told this cousin in wit¬ 
ness’ presence that he was to have her piano, box of jewelry 
and Oriental rug, and when he made a trip from Catawissa 
to Washington to obtain same she said it was too cold 
60 to get them for him, the night of February 23, 1943, 
about 1 o ’clock in the morning, in response to a tele¬ 
phone call, witness went to Mrs. Hughes’s residence at 232 
6th Street, S. E., Enola was walking back and forth from 
one room to another, cursing and hollering all the time, 
asked to let her come up and stay with witness, who re¬ 
mained until about 2:30 o’clock and finally prevailed upon 
her to remain there; on one occasion, the Thursday before 
her death, -when witness was in her house from 11 A. M. to 
3:30 P. M., she opened old packages that contained nothing 
but doughnut sugar, some pieces of crackers and some bugs 
and she ate them, bugs and all. This was in her bedroom. 
Witness told her that she had pea soup at home and took 
her over and gave her a good meal of pea soup and ham. 
Mrs. Reeves was found dead on Monday morning, March 1, 
1943, on the Saturday morning before her death, in re¬ 
sponse to another telephone call, witness went to Enola’s 
house about 10:30 or 11 o’clock, but she was not there, went 
over to Brown’s and she was not there, Mrs. Brown and 
witness talked for a while and Mrs. Brown went to a jar 
and brought out a paper containing a proposition that wit¬ 
ness was to take the house over for $9,000, if witness would 
provide Enola with a room without meals for the balance 
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of her life, the $9,000. consisting of a trust on the property 
and $2000. cash, $1000. to be paid to Enola and the other 
$1000. to be paid to Brown for his services as attorney and 
looking after the oil heater, she said that Mr. Brown had 
prepared but had not been able to get Enola to sign it, that 
evening Mr. Brown brought up the same proposition again; 
when Enola bought the property, 616 East Capitol Street, 
witness asked her if she ever sold it to give witness the first 
option, about February S, 1943, Enola said she was going to 
move to Pennsylvania and if witness would help her pack, 
as she did not want anybody else to pack for her, she would 
take what she wanted and give witness the house and the 
contents that were left, if witness would take it over and 
pay the debt, told her that she would do so, she said that she 
was going to do this to repay witness for all she had 
61 done for mother and herself; for more than two 
years before the mother’s death, witness sent meals 
over for the mother every Sunday and sometimes during 
the week, they furnished the chicken and the pot in which 
it was cooked and witness furnished everything else, she 
was never paid or offered payment for anything, when the 
doctor started coming before the mother’s death, witness 
took bed clothing and an electric heater over for the 
mother’s use, during this time she was there practically 
every day, spent two whole nights there caring for the 
mother, giving her a bath, changing her clothes and bed 
clothes, during the last ten days washed her every day and 
gave her a bath every other day, all of which was done at 
the request of Enola and Beulah; Enola constantly slapped 
her mother and knocked her hands down, during the 
mother’s last illness Enola was running around the house 
wearing felt-lined shoes, a sheep lined jacket, a sweater and 
a night cap, yelling and hollering all the time and when the 
door bell rang she would call out not to answer it, that she 
wanted to see who was there and she would go down and 
pass back and forth calling out and counting and saying 
“just a minute” but never opened the door and kept this 
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up until whoever had rung the bell left; witness was there 
when the mother died after two o’clock in the morning, 
Enola immediately called the doctor and told him the 
mother had died, and also called up Hysong, the under¬ 
taker, all within a few minutes after the death, and the 
body was removed from the house within an hour, she giv¬ 
ing the undertaker old clothes to put on the mother’s body, 
stockings which were tied on the wheel chair and which the 
mother had mended herself, an old slip and a dress; when 
Dr. Reeves died and before he was buried, Enola was 
dressed in a red wine colored dress and acted as if she was 
very happy; about one o’clock one morning Beulah tele¬ 
phoned to witness and in response to the call witness went 
over to the house and found Enola and Beulah standing at 
the top of the steps on the second floor with a trunk which 
Enola was threatening to roll down the steps and put 
62 Beulah out, she was making so much noise with her 
yelling that the people next door hammered on the 
wall to keep c^iet, Enola would come to witness’ house fre¬ 
quently to eat meals, and if it happened that scraps were 
left by other people, she would eat some of them and pick 
up the balance and put them in a bag to take out with her; 
witness thinks she saw Enola every day after her mother’s 
death, and sometimes two or three times a day; when she 
would come in witness’ house she would be counting all the 
time running up and down the stairs for fifteen minutes or 
a half hour, going into the bath room knocking on the banis¬ 
ters, walls and doors and talking to herself, she would 
always count and knock and talk out loud before opening a 
door and after closing it, and would do the same thing 
before and after flushing the toilet. The Saturday before 
Enola’s death, after going to her house in the morning, wit¬ 
ness returned about 7 o’clock in the evening and found her 
there with all the gas heaters going, she walked around the 
house from the front to the back on the first floor talking 
to herself all the time, witness remained until 9:30 to 10 
o’clock and then went back to her own home, leaving Enola 
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in front of her house passing back and forth and dancing 
and counting, before witness left she did her counting and 
locked the door and then asked witness to try the door, then 
went back and tried it again herself and then had witness 
try it again and this continued for more than an hour be¬ 
fore witness left, she finally came to witness ' house about 
midnight, rang the door bell five or six times—continuous 
long rings, witness being in the cellar at the time it took her 
some time to get up, when Enola came in she was red all 
over and said she had been outside ever since witness left 
her around 10 o'clock, gave her something to eat and told 
her if she would go to bed, stay in bed, and keep quiet, she 
could spend the night there, she did so but she was in a 
different part of the house than that occupied by the wit¬ 
ness so if she made noise during the night -witness did not 
hear her. She did not wake up the next day until 
63 noon, witness then got her a good breakfast and went 
about her own work, came back about 5 o'clock and 
found her still in the room with a chain on the door, told 
her to go down to her own house but she -would not unless 
-witness went with her, finally about 8 o’clock witness gave 
her something more to eat and then took her to her own 
house, as they started to go out she said she saw a police 
car in front of her house and would not go out, there was 
no police car there, witness grabbed her arm and pulled her 
out, they turned the corner of 6th Street so as to avoid 
passing her house and when they got opposite her aunt's 
house she said she did not want to go in because the police 
were there waiting for her, there were no police there, wit¬ 
ness finally got her in her aunt’s house, has heard her say 
to Beulah in her mother's presence that Mrs. Newhouser 
-was Beulah's mother but not Enola's and the mother 
trembled -when the statement was made, she would give her 
mother castor oil in between different portions of her meals; 
on the Saturday before Enola's death, when witness was at 
the Browns, Mrs. Brown asked if she had ever seen any¬ 
body slip as fast as Enola was slipping; on Sunday night 
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returning after leaving Enola at Mrs. Hughes’, witness 
stopped at the Browns telling them that she had just taken 
Enola to the Hughes’, and Mr. Brown said he had never 
seen anybody slip as fast as she was slipping, and if any¬ 
thing was going to be done it would have to be done real 
quick, he then brought up the same $9,000 proposition that 
Mrs. Brown had brought up before and he said that he had 
taken it up with Enola on Friday but that she would not 
even listen to it; about two weeks after Enola’s funeral, 
witness saw Mrs. Brown on the street, told her that she 
knew Enola was crazy, and she replied that all of them were 
crazy and that Enola should have been put away five years 
before. After Enola’s body was taken to the morgue Mr. 
Brown asked witness to telephone to the Trust Company 
and obtain Beulah’s address, and while witness was 

64 talking to the Trust Company, she was asked how 
Enola seemed when witness last saw her, whether 

she was crazy; Brown heard this, put his hand over the 
telephone and told witness not to say that she did not seem 
to be in her right mind because they might contest the will 
or cause it to be contested. In the opinion of the witness 
Enola was never mentally sound at any time while she 
knew her and her condition constantly grew worse. 

Thereupon, the witness was asked why she was willing 
to purchase the decedent’s house, the caveatees objected 
to the questions, and caveators’ counsel stated that he ex¬ 
pected the witness’ testimony and answer thereto to say 
that she intended if she took title to turn over the property 
to the heirs and next of kin of the decedent. The Court 
sustained the objection. 

65 By Ida M. Ramsay, that she has known Enola all 
her life and for the last fifty years she was not 

mentally competent; when Enola was a young lady, her 
family lived at Shenandoah and witness lived at Read¬ 
ing, Pa., she visited witness probably once a year for 
three or four years, each time would stay two or three 
days and would have with her a list of everything she 
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brought, even down to the number of safety pins, straight 
pins and hair pins, and when ready to leave would 
sometimes spend half hour or more hunting for them 
if she didn’t have them all in place, searching through 
bureau drawers, closets, under the bed and other places in 
the room she occupied with witness’ sister, who is now dead; 
witness married in 1901, moved with her husband to Wash¬ 
ington in 1908, her husband is now deceased, she and Enola 
visited back and forth at least once a week for several 
years, she would sometimes bring Beulah with her, and if 
Beulah didn’t sit just where she wanted her to sit she would 
shove her around and shake her, they would go to the White 
Lot egg rolling at Easter time, taking with them Beulah 
and witness’ young son, remembers one occasion when 
Beulah had a basket of eggs and wanted to roll them but 
Enola would not let her take any of them out of the basket; 
witness sewed for Enola making blouses and embroidering 
them, she would make an itemized list of everything that 
was used, including the amount of cotton and would have 
witness receipt it when it was paid; after 1911, didn’t visit 
the Newhouser family as frequently as before that time, be¬ 
cause of Enola’s actions, on one occasion Mr. Newhouser 
did something Enola did not like and she gave him a good 
shaking; for sometime prior to Mrs. Newhouser’s death, 
witness was employed at the telephone company and would 
have to go out to the Lincoln Exchange, which took her by 
616 East Capitol Street, as witness passed she would look 
up and would often see Mrs. Newhouser in a wheel chair 
at the window, frequently attempted to get in to see her, 
but only succeeded on one occasion when Beulah let her in 
and Enola tried to prevent her going up to see the 
66 mother but witness insisted and found the mother 
in a most deplorable condition, her hair hanging 
down in strings, went out and bought some hair nets, 
put one on the mother’s head, she cried and thanked 
witness and said witness was so good to her and that 
Enola would not do anything for her; in the mother’s 
last illness Enola telephoned to witness and asked her 
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to visit the mother, found her in bed in a terrible condition, 
had on a shirt that was black from dirt and a night¬ 
gown that was just as bad and wet and the sheets were 
equally as filthy and wet and the mattress was wet; Enola 
asked witness if would come and take care of her mother, 
before left that night the three of them put on a rubber 
sheet and witness told Enola to get a clean shirt, nightgown 
and sheets, Beulah and witness put them on and witness 
bathed the mother before leaving; witness returned the next 
morning, all the dirty things were back on her and on the 
bed and the clean things were put away, Beulah said in 
Enola’s presence that Enola had made her help to make the 
changes, witness asked why she did and Enola said because 
she did not have enough clean sheets; this was about 9 
o’clock and the mother had had nothing to eat, it was at 
least thirty minutes before could even get hot water, 
Enola wouldn’t let witness go down to the kitchen, but she 
f^ially brought some soup for her mother, the house was 
not w T arm enough for a sick person, witness remained all 
day without being given anything to eat and left about 5 
o’clock, there was nothing for witness to sit on, the chairs 
being piled high with things, there were two beds, one occu¬ 
pied by Mrs. Newhouser, which was also piled high, and 
everything in the room was filthy, the curtains were black 
and the bureaus and.chiffoniers had dust a couple of inches 
thick on them; Enola told witness she need not stay to 
nurse the mother, had a friend coming in and didn’t want 
witness to stay; on one occasion before the mother’s last 
illness witness was sitting in the dining room at 616 East 
Capitol Street when Enola came in, before greeting witness 
she began counting birds, which she had in several cages, 
and repeated this several times; on the morning of 
67 the day which witness spent with the mother during 
her last illness, after witness was admitted to 
the house Enola closed the door, counted “1, 2, 3,” 
unlocked the door and again counted, repeated this a 
third time and witness then asked why she did this 
and she said “I always count a number of times before I 
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lock or unlock a door,” she was always counting to herself, 
frequently talked unkindly to her mother, showed witness 
her own picture in wedding dress in which she was not mar¬ 
ried, said she never wore it, this was after her husband’s 
death, she was on this occasion .mumbling and counting 
all the time; she said she got nothing from her husband’s 
estate and would not get fooled again. 

Approximately forty other witnesses were called on be¬ 
half of the caveatees, some of whom were relatives, some of 
whom had known her since childhood, and others for shorter 
periods. Some testified to some incidents, others to others. 
In this testimony were included statements as follows: she 
was always curt, short and critical in her speech; on the 
occasion of the wedding of a cousin, to which she was not 
invited because of her peculiarities, she prepared some 
wedding refreshments, bundled them up in a table cloth and 
took them around to the place of the wedding; she fre¬ 
quently talked about the police being after her and would 
stand or sit at a window looking out, going back and forth, 
and saying she was afraid to leave the house in which she 
happened to be at the time for fear the police would pick 
her up; in all kinds of weather, wet, dry, cold or hot she 
wore the same things out doors, an old stocking on her head, 
an old sweater or overcoat over her dress which was long 
and dragged on the ground, galoshes on her feet, everything 
soiled and very untidy; when appraisers went to inspect 
the house 616 East Capitol Street, before she purchased it, 
she dashed over to a barrel and pulled out of it a filthy hat, 
yelling “my best hat” and talked about the wonder- 
68 ful hat for a long time, the conversation had nothing 
to do with either the value of the property or the 
appraisal being made, but consisted in abuse of her 
family and telling how people cheated her; it was im¬ 
possible to keep her on any definite subject, she would 
ramble to others all the time; she had started to re¬ 
model the Torraine Apartment, had done some work on 
each apartment, so there was not a single apartment 
that was really habitable, she put partitions in the bath 
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rooms that were too narrow and after a real estate 
broker had been given charge of the rental of the 
building and had rented the apartments she would go in 
them at 9 o’clock in the morning expecting to spend the day 
with the tenants and to eat meals with them; she stood on 
the street corner many times, yelling, swearing and cursing 
at the real estate broker, she carried a very large mirror 
from the apartment house down to her home in a dog wagon 
in which she would also carry pieces of rotten wood; right 
after Thanksgiving, 1942, she began to mention that the 
police were after her; whenever Beulah would speak to a 
neighbor she would abuse her for doing so and threaten to 
kill her; she would make so much noise going up and down 
stairs that she disturbed and annoyed those who lived in 
the adjoining house; she talked about every body persecut¬ 
ing her; a fireman who resided in the Torraine Apartments 
was stopped by her and asked what he was doing going in 
there, said she could not understand why the broker would 
rent to any body in uniform; when a neighbor was planting 
shrubbery in his yard, she sat on a high stepladder all day 
watching the work; at the time of her arrest she cursed and 
swore from her window at people passing in the street and 
would sweep up piles of dirt and then sweep it on automo¬ 
biles parked in front of her house; her manner of dress, as 
hereinbefore described, started shortly after the death of 
her husband; she always talked about money, her father’s 
estate, how unfair he had been to her; if she saw some one 
she knew, even eating a meal, she would rush in and 
69 ' start talking regardless of whether others were pres¬ 

ent or not; she and Beulah were fighting all day long, 
when children passed in the street she would *go out and 
measure a certain distance on the sidewalk and tell them if 
they passed her fence she would hit them with bricks, hold¬ 
ing a brick in her hand at the time; she said she owned an 
apartment house on East Capitol Street (which really be¬ 
longed to her father’s estate) and got the rents from it and 
at the same time said she did not have the money to pro- 
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vide for herself and said she wanted to sell the apartment 
house but that her sister would not let her; when a work¬ 
man went out to fix something that was wrong with the door 
of the garage in the rear of 616 East Capitol Street, she 
ordered him away; upon first meeting a certain physician 
she told him that he had to marry her, he inquired how she 
knew he wanted to marry her and she said because his wife 
was dead and he had not remarried, that she would give him 
everything she owned, her house, her money and bonds 
amounting to about $250,000, and he replied that he would 
not sit across the table from her if she paid him a thousand 
dollars a minute, later she returned and said he could come 
down and live in the house with her and need not marry 
her, she would give him everything she had just the same, 
he could collect the rents from her properties, cut the cou¬ 
pons from her bonds and have everything and he told her 
that if he did move into her house he would lock himself 
in a separate room so that he would not be seeing her, 
every time he saw her after that she inquired “haven’t you 
changed your mind about marrying me?”; on one occasion, 
when she saw a neighbor’s husband working around the 
front of the house, she said to the wife “that’s what I need 
and I will give you the apartment house if you will give me 
your husband,” and she was serious about it; it was cus¬ 
tomary for her to go into a restaurant, look around and seat 
herself at a table where there was at least one man and 
begin talking to him, he would frequently move to another 
table and she would get up and do the same thing 
70 again, and before leaving the restaurant she would 
frequently go around to the tables when people had 
finished eating, remove the scraps they had left and place 
them in a bag which she always carried -with her; when chil¬ 
dren were playing in the alley in the rear of her house, she 
would climb upon her fence and drop a brick often trying 
to hit them; she tried to get a paper hanger to do some 
papering in her house but he refused to do the work because 
he did not think she was capable of making a valid con- 
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tract; that once the mother fell to the floor and Enola tele¬ 
phoned or went around to a colored woman who lived at 
330 2nd St., N. E., to get her to come to the house and pick 
the mother up; that when the Newhousers lived at 217 East 
Capitol Street, although the walls were unusually thick, the 
residents of the adjoining house often heard Enola talking 
and screaming all hours of the day and night, and they 
would knock on the surbase of the walls with a heavy object 
and sometimes she would then stop for a short time but 
would burst out again; frequently when her mother at¬ 
tempted to speak she would scream “shut up, I am running 
this place and I will do all the talking;” she told a nurse 
that her father had left her out of his will and had left her 
nothing and said to her that during the entire time of her 
marriage she did not spend a single night under the same 
roof with her husband, she talked about setting off a fire 
alarm when there was no fire; she said that her husband 
had left her the house, the furniture and all of his money. 

During the course of this testimony there was also testi¬ 
mony tending to show the following: From 1905 to 1918 
Enola Newhouser taught in the elementary schools in Wash¬ 
ington, from 1918 to 1925, she was in the Bureau of Internal 
Revenue from 1925 to 1926, she was in the Post Office De¬ 
partment, later, in 1926 she went to the Department of 
Agriculture, from 1930 to 1931 she was in the Census Bu¬ 
reau, from 1933 to 1934 she was in the Department of 
71 Agriculture. Thereafter she was in the Treasury De¬ 
partment for a while. Enola lived with her mother 
and her sister Beulah at the house at 616 East Capitol Street 
from 1928 to 1938, when her mother died, except for the 
time in 1931 and 1932 when Enola was married. After the 
death of her mother her sister Beulah lived with her in the 
house until Beulah moved away. Beulah was extremely 
deaf and could only hear the loudest sort of a shout. 

i 

Dr. Frank W. Braden, a witness for caveators, who had 
expressed the opinion that Enola was crazy, stated that 
anyone who commits suicide is crazy, and that he had told 
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Mrs. Matthews that no jury would ever find Enola of un¬ 
sound mind as she could talk well on any subject; that Dr. 
Reeves was a nice fellow; that he never heard Enola talking 
to herself, never saw her strike her sister; that Enola found 
fault with tourists parking in front of her house and with 
neighbors who were running tourist houses. 

Mrs. Barker, a witness for the caveators, who had ex¬ 
pressed an opinion that Enola was of unsound mind, testi¬ 
fied that she (Mrs. Barker) was interested in buying Enola’s 
house. 

Mrs. Wanderer, who also expressed an opinion that 
Enola was of unsound mind, stated that if Enola had been 
willing to sell her house she (Mrs. Wanderer) “was going 
to take it.” 

Mrs. Maud L. Aylor, a witness for caveators, who testi¬ 
fied that Enola was of unsound mind, admitted on cross- 
examination that she probably did say that the relatives 
should get Enola’s money, as that is what she thinks; that 
she does not remember if she said that no one could make 
Enola do anything that she did not want to do; that witness 
probably did say it; that Enola was a very stubborn 
woman. 

Dr. Gorman, a witness for caveators, who testified that 
Mrs. Reeves was of unsound mind, said that Enola was not 
unclean but she was shabby. Two witnesses called on be¬ 
half of the caveators, Marie Brindley and Catherine Doug¬ 
las, refused to express an opinion as to whether or 
72 not Enola was of unsound mind. Enola had a feud 
with a number of the women in the neighborhood who 
kept tourists’ houses, Enola objecting to the tourists park¬ 
ing their cars in front of her house. Her sister Beulah 
had a large dog which lived in the house. 

Two of the caveators who testified, one an adult daughter 
of Roy Neuhauser and one a nineteen-year old son of Roy 
Neuhauser, each testified that they could not remember any 
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conversation they ever had with Enola; that they remem¬ 
bered going to the house when their grandmother was liv¬ 
ing, and one of them saw Enola in Court on one occasion. 

The caveator, Beulah Newhouser, testified that she was 
the only one of the caveators present at the funeral of 
Enola. 

During the course of the trial the caveators requested 
the Court to permit the jury to make a visit to the house, 
616 East Capitol Street, which request the Court denied, 
saying that he considered the testimony as to its condition 
was sufficient for the jury, though the caveators stated that 
while the jury might not believe such testimony they could 
not disbelieve what they saw wfith their own eyes. 

And thereupon the caveators rested. 

Wilbur Wingate called as a witness for the caveatees on 
rebuttal stated that he was a lawyer and was employed by 
the Reconstruction Finance Corporation, that he had for¬ 
merly been in the Trust Department of the American Secur¬ 
ity and Trust Company and that at one time he had been 
associated with Frank B. Hoffman, a lawyer, that he went 
to see Enola in August, 1937, in his professional capacity, 
on the question of her having been arrested, he went to her 
house on East Capitol Street, she stated to him the facts 
leading up to her arrest and said she had made a written 
statement which she gave to him. This paper was offered 
in evidence. Objection was made by counsel for the cavea¬ 
tors on the ground that such testimony was not proper 
rebuttal and also it was a privileged communication and the 
giving of the same was a violation and breach of the 
73 professional confidence existing between attorney and 
client. The objection was overruled and the paper 
was read in evidence. It is as follows: 
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(Written in pencil) 

“Wash. D. C. 

Aug. 1937. 

“This is not a Disorderly Case or a Case of Discipline. 

“This is a traffic Case. 

“We want our own space in front of 616 East Capitol 
Street for our own car for my mother to go in and out, at 
our own curb of our pavement at our own gate. 

“My mother is ill, & rolls around in a wheel-chair, and 
cannot walk. She is 82 years old. 

“I wrote a letter Friday to Mr. Van Duzer In charge 
of Traffic, at the Suggestion of Captain Mansfield. 

“These three women are running Tourist houses, 3 
stories high, large houses, many rooms, packed to overflow¬ 
ing every night with 30 or 35 tourists besides their own 
families which are housed in part of the house and the re¬ 
mainder is rented to tourists. 621 live in the basement & 
rents the 3 floors above to overflowing & the tourists come 
in all hours of the night through a dark hall. 

“She wants free parking space for her tourists every 
night at the expense of the taxpayers who are trying to 
have a quiet residence and try to get a place to park their 
cars as near their own doors, as thev can do so. 

f m 
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(On reverse side of sheet). 

“Bet 4 & 11 a. m & 3 P. M., & all night to 11 & 12 a. m. 
checking ont at 1 P-M- 

“ These 3 wommen, have come in with their tourist busi¬ 
ness to run out the old residential people, who have lived in 
the neighborhood for years. 


“621 and 625 are located on the south side of the street 
in the 5th Precinct. We live on the north side in the 9th 
Precinct. 

“Her son parked his car in front of our door all day 
Friday 9 A. M. to 5 P-M. for spight. I asked him to move 
it & it w’ould not move it. 

“They have six ways of making money 1 (Tourists 1.00 
per night) 25 for every tourist they place elsewhere 50 
for every tourist they give to a Sight Seeing Bus, take tour¬ 
ists out in their cars, get in the cars & act as a guide & get in 
the Drivers Seat & Drive the tourist cars around the city. 
This the son did on Thurs morning. I told him he brought 
the law and he stuck his finger up at his nose at me. Th’u’s 
morning I also told them that this is a residential street 
according to Captain Oyster’s Law and not a Business 
street. They have come in & made a regular Tourist Busi¬ 
ness out of their residential homes without a Licence and 
the meals are supplied by 630 East Capitol Street. 

“Mon. Tues & Wed was packed to overflowing. Wed. 
night 24 Came in cars beside the tax payrs cars. Mrs. Baker 
606 has to park in the 500 Block, cars less than 12 in. apart 
& also in front of the fire plug Fri after 10 a. m. her space 
was vacant to the alley for her tourists and in front of the 
school. I asked the boy to move his car & he stuck his 
finger up at his nose at me and would not move it. 

“They put out cards with free parking on it, taking all 
the spaces from the taxpayers who pay for their own space 
nearley. Wed night all space taken up 6th. St & up 7th St. 
Her tourists were in her yard to 4 A. M Mon Tues & Wed 
Night. They set in them cars, running engines, slaming 
doors & keeping the neighbors awake all night with her 
tourists business who are paying her for space & not 
buying the nearby taxpayers. 
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“All the witnesses she has are people interested in 
tourist business and'they are trying to monopolize the 
whole 600 Block of East Capitol St. at the disadvantage of 
the taxpayers and residences, who cannot get a place to 
park ther own cars. . 

“Tourists are coming in all hours of the day & night & 
leaving early in the morning checking out early in the 
morning & making loud noises, talking loud slaming auto¬ 
mobile doors & disturbs the peole in ths square who work 
& w T ant to sleep. 

“Under the planning Commission, East Capitol Street 
is laid out as a residential Street and no business allowed. 

“The tourist business is one of the worst type of dis¬ 
turbing business .all hours of the day & night . 

“I never interfered with their bisiness in any shape or 
form except tourists parking in front of our place & make 
noises and littering the place with paper, ice cream boxes 
& bottles. 

“I have an invalid mother & it is necessary for me to 
get up at night & wait on her but never disturbing people 
outside the house. 

“No time for witnesses everybody out of towm. 

“Short notice did not give me time to subpoena any 
witnesses. 


Mr. Brown 
Mr. Gerish 
Mrs Baker 
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‘‘Sat parked on his own side 

“22 cars parked Tues & 

“24 cars ” Wed. night 

& in front of fire plug & parked abreast many times drug 
the evening. 

“Tourist Houses filled to overflowing every night when 
the law says ten a night. 

“3 Tourist houses 
“5 Ways of Making Money 
1 Tourists 1.00 
.25 

“Rec’d for giving a tourist .50 
“Rec from Sight Seeing Buss 
“Take tourists out in their cars 
“Drive Tourists cars around the City 

621 has 4 Cars 

Packard 

Son 

& 2 Taxis 
625 has one car 

636 one car parked in any part of the block 

Sons Car parked in front of our house Fri 9 to 5 P-M. 
Took it out & brought it back at 5:10 P M 4ft front of our 
door.” 
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78 The original of this paper is attached to this stip¬ 
ulation and with leave of Court will be sent to the 
Court of Appeals with this stipulation. On cross-examina¬ 
tion Mr. Wingate stated that he did not ascertain what 
charge had been made against her, and did not represent 
her at the police court, that Mr. Hoffman’s office is now 
closed, that Mr. Hoffman is employed by the Government 
too, that Enola spoke of three women who had a feud with 
her and a son of one of them lived at 621 East Capitol 
Street, that after Enola had given him the paper which 
was read in evidence she took him across the street to see 
Mr. and Mrs. Brown, who she said knew the facts, and she 
then made a statement to Mr. and Mrs. Brown and Mr. 
Wingate similar to what was in the paper that she had 
given Mr. Wingate. 

Thereupon both sides rested. 

Thereupon, the caveatees requested the Court to charge 
the jury as follows: 

“1. If the jury find from the evidence that Enola New- 
houser Reeves signed the paper writing dated April 29, 
1942, 'which has been offered as her will, in the presence of 
Bertha N. Pollack, Edwin Shelton and Laura M. Berrien, 
and that they are credible persons, and that she told them 
that it was her will and requested them to act as witnesses, 
and that they signed the same as witnesses in her presence, 
then the jury should find that the said paper writing was 
executed and attested in due form as required by law.” 

The Court granted said request. 

The caveatees also requested the Court to charge the jury 
as follows: 

“2. If the jury find from the evidence that Enola New- 
houser Reeves signed the paper writing dated November 
21,1942, which has been offered as a codicil to her last will 
and testament in the presence of Burch Millsap and Joe 
Cusick, and that they are credible persons, and that she told 
them that it was a codicil to her will and requested 
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79 them to sign as witnesses, and if the jury find that 
they did sign the same as witnesses in her presence, 
then the jury should find that said paper writing was exe¬ 
cuted and attested in due form as required by law.” 

The Court granted said request. 

The caveatees also requested the Court to charge the jury 
as follows: 

“5. The jury are instructed that all persons of full age 
and of sound mind are entitled to dispose of their property 
and estate by will in any manner they may see fit, and, 
therefore, the mere fact that the contestants in this case 
are closely related to the deceased gave them no legal claims 
upon her bounty nor any property rights in her estate.” 

The Court granted said request. 

The caveatees also requested the Court to charge the jury 
as follows: 

4 ‘6. The jury are instructed that neither age, nor sick¬ 
ness, nor eccentricities, nor peculiarities will affect the ca¬ 
pacity of a person to make a valid will, if such person re¬ 
tains sufficient mind and memory to know: 

“(1) What property she owns in a general way; 

“(2) The person or persons who would be the natural 
objects of her bounty and her relation towards them; 

“(3) The business in which she was engaged when exe¬ 
cuting her will, and the contents thereof; 

“(4) How she wishes to dispose of her property; and 
that the will carries out her wishes. If you believe from 
the evidence that Enola Newhouser Reeves possessed suffi¬ 
cient mentality to meet these requirements on April 29, 
1942, their verdict should be in favor of the proponents of 
the will under the third issue, and if they believe from the 
evidence that Enola Newhouser Reeves possessed sufficient 
mentality to meet these requirements on November 21,1942, 
their verdict should be in favor of the proponents of the 
codicil under the eighth issue.” 
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80 The caveators objected to said requested charge 
because it ignored the consideration that the dece¬ 
dent’s wishes might have been the result of an unsound 
mind, and therefore the caveators moved the Court to 
amend the said requested charge by adding at the end 
thereof the following: 

“Yet if they believed that her wishes were the result of 
an unsound mind their verdict should be for the defendants 
on the third or eighth issue, or both of them, as the case 
may be.” 

The Court denied the motion of the caveators to amend 
said requested charge and granted the request as set out 
above. 

Caveatees also requested the Court to charge the jury as 
follows: 

“7. The jury are instructed all persons are presumed to 
be of sound mind and that upon the issue of the mental 
capacity of Enola Newhouser Reeves, the contestants have 
the burden of showing by a preponderance of the evidence 
that she did not possess the requisite mental capacity, else¬ 
where stated in the instructions granted, to make a valid 
will or codicil; and if the evidence does not show or they 
find the evidence upon this issue as to the will or codicil to 
be evenly balanced, their verdict should be in favor of the 
proponents of the will or codicil upon this issue.” 

The Court granted said request. 

The caveatees also requested the Court to charge the jury 
as follows: 

“8. The jury are instructed that upon the issues of fraud, 
deceit, undue influence and duress, the contestants have the 
burden of satisfying you by the preponderance of the evi¬ 
dence that the codicil of Enola Newhouser Reeves was pro¬ 
cured by fraud, deceit, undue influence or duress of Luther 
H. Brown or Daisy Brown or some other person, and if the 
jury have not been so satisfied by the evidence, or if they 
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find the evidence upon this issue to be evenly balanced, 
their verdict should be in favor of the proponents of the 
codicil.’ ’ 

81 The Court granted the said request. 

The caveatees also requested the Court to charge 
the jury as follows: 

“9. The jury are instructed that influence gained by kind¬ 
ness and attention will not be regarded as undue if no im¬ 
position, duress, fraud or other improper conduct be prac¬ 
ticed, and that a will or codicil is not invalid for undue 
influence unless the influence exercised was such as to over¬ 
come the will of the decedent and to have substituted the 
will of another person for that of the decedent.” 

The caveators objected to the requested charge on the 
ground that there is no evidence to support the same. The 
Court overruled the objection and granted the charge as 
requested. 

The caveatees also requested the Court to charge the 
jury as follows: 

‘ ‘ 10. The jury are instructed to return a verdict in favor 
of the proponents of the paper writing of April 29, 1942, 
upon the fourth and fifth issues, and to answer the fourth 
and fifth interrogatories ‘No’.” 

The caveators objected to the requested charge stating 
as their reasons for objecting that Mrs. Matthews drew the 
supposed will, was present at its execution, called in wit¬ 
nesses who attested the same, and there was no showing that 
the witnesses discharged their duties of ascertaining 
whether the maker of the said instrument was mentally 
competent to make the same or was imposed upon by fraud, 
deceit, undue influence or duress, and they contended that 
upon the said facts the fourth and fifth issues and the 
fourth and fifth interrogatories should be answered “Yes,” 
or at least should have been submitted to the jury. 

The Court overruled the objections and granted the re¬ 
quested charge. 
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The caveatees also requested the Court to charge the jury 
as follows: 

“11. Suicide does not raise a presumption that a 
82 person is of unsound mind. ,, 

The Court granted the requested charge. 

Thereupon, the caveators requested the Court to charge 
the jury as follows: 

“2. The jury are instructed to answer issues numbers 
1, 2, 6 and 7 ‘No’.” 

The Court denied the said request. 

The caveators also requested the Court to charge the 
jury as follows: 

“3. The jury are instructed to answer the issues 3 and 8 
‘No’.” 

The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“5. The jury are instructed that neither age, nor sick¬ 
ness nor eccentricities, nor peculiarities will affect the ca¬ 
pacity of a person to make a valid will, if such person re¬ 
tains sufficient mind and memory to know: 

“(1) What property she owns; 

“(2) The person or persons who would be the natural 
objects of her bounty and her relation to them; 

“(3) The business in which she was engaged when exe¬ 
cuting her will and the contents thereof. 

“(4) How she wishes to dispose of her property, and 
that the will carries out those wishes. Even though they 
believe from the evidence that Enola Newhouser Reeves 
possessed sufficient mentality to meet these requirements 
on either or both, April 29,1942, and/or November 21,1942, 
yet if they believe that her wishes were the result of an 
unsound mind their verdict should be for the defendants on 
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the third or eighth issue or both of them as the case may 
be.” 

The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

83 “7. The jury are instructed that if a person is 

shown to have been of unsound mind at a given time, 
the presumption is that that condition continued until it is 
affirmatively shown that the mind again became sound.” 

The Court granted the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“8. In determining the issues hereby submitted to you, 
you should consider all the evidence bearing upon such 
questions, regardless of who produced it. A party is en¬ 
titled to the same benefit from evidence that favors him 
when produced by his adversary as when produced by him¬ 
self.” 

The Court granted the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“10. The jury are instructed that attesting witnesses to 
wills and codicils are under the legal duty to inquire into 
all matters affecting the mental capacity of the maker of 
the same and if they find from the evidence that any one or 
more of the attesting witnesses to either of the documents 
involved in this case did not perform that duty they are at 
liberty to find that the testimony of such witness or wit¬ 
nesses is of no value at all.” 

The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“11. If, in these instructions, any rule, direction or idea 
be stated in varying ways, no emphasis thereon is intended 
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by me, and none must be inferred by you. For that reason, 
you are not to single out any certain sentence, or any indi¬ 
vidual point or instruction, and ignore the others, but you 
are to consider all the instructions as a whole, and to re¬ 
gard each in the light of all the others.” 

84 The Court granted the said request. 

The caveators also requested the Court to charge 
the jury as follows: 

“12. The jury must not be influenced in its decision by 
the disposition of the decedent’s property provided for in 
the will or the codicil, whether they believe that the dece¬ 
dent had or had not the mental capacity to make the will 
or codicil or whether they believe they were made with or 
without undue influence, fraud, duress or coercion. It mat¬ 
ters not whether the dispositions made thereby are those 
which the jury believes should have been made, nor does it 
matter what disposition would be made of the estate if the 
will and/or codicil not be valid. The only questions for 
the jury to determine are whether or not they are 

85 the free act and will of the decedent and whether or 
not she was mentally sound when they were made.” 

The Court granted the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“13. The jury is instructed that, in applying the test of 
testamentary capacity, a person does not know how she 
wishes to dispose of her property if her wishes are found 
by the jury to have been caused by an unsound mind.” 

The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“14. The jury are instructed that there is no evidence 
that the decedent at the time of signing either the will or 
codicil knew what property she owned.” 
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The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“15. The jury are instructed that undue influence may be 
shown by circumstantial evidence, and the fact that the 
paper writing dated November 21, 1942, was drawn by Mr. 
Brown, who was named as residuary legatee therein, and 
that it was signed in his house, that he summoned the at¬ 
testing witnesses, that he was present are circumstances 
which raise a presumption of undue influence and casts upon 
the proponents the duty of rebutting such presumption by 
showing that the said paper writing was as the free and 
voluntary act of the decedent, but this presumption is not 
conclusive, and the jury should give such weight as they 
think proper to the testimony as to what occurred on that 
night, and to all other evidence in the case, and the jury 
must decide from all the evidence whether or not such in¬ 
fluence was exercised as to overcome the will of Mrs. Reeves 
and to substitute the will of another person for hers.” 

86 The Court granted the said request. 

The caveators also requested the Court to charge 
the jury as follows: 

“15a. The facts that Mrs. Matthews drew the will, is 
named therein as executrix at five per cent of the entire 
estate, real and personal, selected two of the three wit¬ 
nesses to the will, and was present when the will was signed 
and witnessed, raise the presumption of undue influence, 
fraud, duress and coercion and cast upon the proponents 
of the will the duty of rebutting such presumption by show¬ 
ing that the will was made as the free and voluntary act of 
the decedent, and unless the evidence does so show, the 
verdict should be for the contestants upon the questions of 
undue influence, fraud, duress and coercion.” 

The Court denied the said request. 

The caveators also requested the Court to charge the jury 
as follows: 
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“16. The jury is instructed that although proof that a 
person killed herself is not sufficient of itself to show that 
she w r as of unsound mind when doing so, it constitutes an 
item of evidence proper to be considered along with all 
other facts and circumstances showrn by the evidence bear¬ 
ing upon the person’s mental condition for the purpose of 
determining her soundness or unsoundness of mind at the 
time of the alleged execution of the will and/or codicil in 
question.” 

The Court granted the said request. 

The caveators also requested the Court to charge the jury 
as follows: 

“17. The jury is instructed that self-destruction or sui¬ 
cide is a criminal act which the law abhors as a criminal 
homicide, and, consequently, when a person takes his or 
her own life the person dies in the status of a criminal unless 
a condition of unsoundness of mind prevented responsibility 
for the act.” 

The Court denied the said request. 

8 6 V 2 Thereupon, the parties, by their counsel, argued to 

the jury. 

Thereupon, the Court gave its charge to the jury. The 
Court included in the charge the prayers which had been 
granted on behalf of the caveators and the caveatees, ar¬ 
ranging them in an orderly manner, and also included a 
general charge covering the subjects of burden of proof, 
preponderance of evidence, and the various considerations 
affecting the credibility of witnesses, such as interest, op¬ 
portunity of witnesses to know facts, reasonableness of wit¬ 
nesses’ testimony, capacity of witnesses to accurately ob¬ 
serve, recollect and relate, bias and prejudice, if any, of 
witnesses, appearance and demeanor, effect of testifying 
falsely concerning a material matter, etc. 

Neither party made any objection to the general charge 
as given by the Court, except that the caveators renewed 
the objections they had made to the specific requests of the 
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caveatees for instructions and to the denial of caveators’ 
requested instructions. 

87 Thereupon, on the 7th day of February, 1944, the 
jury returned its verdict in the words and figures 

following: 

“Now come here again the parties aforesaid, in manner 
aforesaid, and the same jury that was respited; whereupon, 
the jury after the case is given them in charge, upon their 
oath say: 

“One: Was the paper writing filed in this Court and 
bearing date the 29th day of April, 1942, the last will and 
testament of Enola Newhouser Reeves? Yes.” 

“Two: Was the paper writing dated the 29th of April, 
1942, and purporting to be the last will and testament of 
Enola Newhouser Reeves, executed and attested in good 
form, as required by law? Yes.” 

“Three: Was the said Enola Newhouser Reeves of sound 
and disposing mind and capable of executing a valid deed 
or contract at the time of the making and subscribing or 
of the acknowledging by her of the said paper writing bear¬ 
ing date April 29, 1942, and purporting to be her last will 
and testament? Yes.” 

“Four: Was the said paper writing dated April 29, 1942, 
and purporting to be the last will and testament of Enola 
Newhouser Reeves, obtained, or the execution thereof, or 
the subscription thereto procured from the said Enola New¬ 
houser Reeves by fraud or deceit practiced upon said Enola 
Newhouser Reeves by Luther H. Brown, or Daisy Brown, 
or any other person or persons? No, by direction of the 
Court.” 

“Five: Was the said paper writing of April 29, 1942, 
purporting to be the last will and testament of Enola New¬ 
houser Reeves, obtained, or the execution thereof procured 
from the said Enola Newhouser Reeves by the undue 

88 influence or duress, or coercion of Luther H. Brown, 
or Daisy Brown, or any other person or persons? 

No, by direction of the Court.” 
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“Six: Was the paper writing filed in this Court and bear¬ 
ing date November 21, 1942, a codicil to the last will and 
testament of Enola Newhouser Reeves? Yes.” 

“Seven: Was the paper writing dated November 21,1942, 
purporting to be a codicil to the last will and testament of 
Enola Newhouser Reeves, executed and attested in due 
form, as required by law? Yes.” 

“Eight: Was said Enola Newhouser Reeves at the time 
of the making and subscribing or of acknowledging by her 
of the said paper writing of November 21, 1942, purporting 
to be a codicil as aforesaid, of sound and disposing mind 
and capable of executing a valid deed or contract? Yes.” 

“Nine: Was the paper writing, dated the'21st day of No¬ 
vember, 1942, purporting to be a codicil as aforesaid, ob¬ 
tained, or the execution thereof, or the subscription thereto 
procured from the said Enola Newhouser Reeves by fraud 
or deceit practiced upon the said Enola Newhouser Reeves 
by Luther H. Brown, or Daisy Brown, or any other person 
or persons? No.” 

“Ten: Was the said paper writing dated the 21st day of 
November, 1942, purporting to be a codicil as aforesaid, ob¬ 
tained, or the execution thereof procured from the said 
Enola Newhouser Reeves by the undue influence or duress, 
or the coercion of Luther H. Brown, or Daisy Brown, or 
any other person or persons? No.” 

Thereafter on the 9th day of February, 1944, the Court 
passed a decree admitting to probate and record the instru¬ 
ments propounded as the last will and testament and as a 
codicil thereto of Enola Newhouser Reeves, in the words 
and figures following: 

“Decree Admitting Will and Codicil to Probate. 

“Upon motion of counsel for the caveatees in this case, 
and upon consideration of the prior proceedings 
89 herein, it appearing to the Court that by the verdict 
of the jury impaneled to try the issues framed herein, 
the paper writings dated April 29, 1942, and November 21, 
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1942, filed in this Court, purporting to be the last will and 
testament of Enola Newhouser Reeves, deceased, and a 
codicil thereto, were sustained, it is this 9th day of Febru¬ 
ary, 1944, 

“Adjudged, Ordered and Decreed that the said will and 
codicil of Enola Newhouser Reeves, deceased, dated April 
29, 1942, and November 21, 1942, be and the same hereby 
are admitted to probate and record as a will of both real 
and personal property and a codicil thereto, and that letters 
testamentary thereon be issued to Burnita Shelton Mat¬ 
thews in and by the said will named, upon her entering into 
an undertaking in the penal sum of fifteen thousand Dol¬ 
lars, with surety to be approved by the Court, conditioned 
upon the faithful performance of her duties as such execu¬ 
trix, and that the caveators pay all costs incident to the 
caveat and the trial of said issues. 

“JAS. W. MORRIS, 

“Justice.” 

Thereafter, on the 19th day of February, 1944, caveators 
filed their motion for a new trial in the words and figures 
following: 

**Motion for New Trial. 

“Now come the caveators and move the Court to grant 
a new trial on points framed in the above entitled case for 
the reasons following: 

“1. Because the verdict is contrary to the evidence. 

“2. Because the verdict is contrary to the weight of the 
evidence. 

“3. Because the verdict is contrary to law. 

“4. Because the verdict is contrary to the instructions of 
the Court. 

“5. Because of errors committed by the trial Justice in 
granting and refusing prayers for instructions. 

“6. Because of errors committed by the trial Jus- 
90 tice in admitting evidence. 
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“7. Because of errors committed by the trial Justice in 
excluding evidence. 

“W. C. SULLIVAN, 

“Attorney for Caveators.” 

The points and authorities filed in support of the said 
motion for a new trial, include the following language: 

“Before final disposition of the present motion, at least 
before denying it, should the Court be disposed to deny the 
same, we request that the trial Justice himself make a per¬ 
sonal view of the premises to see if he does not consider 
that a view should have been granted and that a new trial 
should now be granted in order that the jury may have the 
benefit of the view.” 

Thereafter on the 25th day of April, 1944, the Court 
passed an order denying the motion for a new trial in the 
words and figures following: 

‘ 1 This matter having come on to be heard upon a motion 
for a new trial, and having been submitted by counsel for 
all parties to the Court upon briefs filed herein, and the 
same having been duly considered, it is this 25th day of 
April, 1944, 

“Ordered, Adjudged and Decreed that the said motion 
for a new trial be, and the same is hereby denied. 

“JAS. W. MORRIS, 

“Justice.” 

91 A concise statement of the points to be relied upon 
by the appellants is: 

L The verdict is contrary to the instructions of the 
Court, in that caveatees’ instruction No. 4 states that a 
person has the mental capacity to make a will “if such per¬ 
son retains sufficient mind and memory to know certain 
specified things, namely: What property that person owns 
in a general way, those who would be the natural objectors 
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of her bounty and relation towards them, the business in 
which she was engaged when executing her will and the con¬ 
tents thereof, how she wished to dispose of her property 
and that the will carries out her wishes, ’ ’ while on the evi¬ 
dence it is clear that the decedent did not know these things 
because of her mental unsoundness, and regardless of what 
she may have thought she knew, and also because from the 
evidence it is abundantly clear that she did not know what 
property she owned. 

2. Because of the refusal to amend caveatees’ prayer No. 
6, by adding at the end of the same the following: 

92 “ Yet if they believe that her wishes were the result 

of an unsound mind, their verdict should be for the 
defendants on the third or eighth issue, or both of them, as 
the case may be.” 

3. Because of the granting by the Court of caveators’ 
prayer No. 9. 

4. Because of the granting by the Court of caveators’ 
prayer No. 10. 

5. Because of the refusal of the Court to grant caveatees’ 
prayer No. 2. 

6. Because of the refusal of the Court to grant caveatees’ 
prayer No. 3. 

7. Because of the refusal of the Court to grant caveatees’ 
prayer No. 5. 

8. Because of the refusal of the Court to grant caveatees’ 
prayer No. 10. 

9. Because of the refusal of the Court to grant caveatees’ 
prayer No. 13. 

10. Because of the refusal of the Court to grant caveatees’ 
prayer No. 14. 

11. Because of the refusal of the Court to grant caveatees’ 
prayer No. 15a. 

12. Because of the refusal of the Court to grant caveatees’ 
prayer No. 17. 
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13. Because of the refusal of the Court to permit the jury 
to take a view of the house where decedent lived for many 
years prior to her death. 

14. Because of the refusal of the Court to permit Mrs. 
Norton to answer the question why she was willing to pur¬ 
chase the decedent’s home. 

W. C. SULLIVAN, 

Attorney for Caveators. 

SPENCER GORDON, 

Attorney for Caveatees. 

Approved this 13th day of November, 1944. 

JAS. W. MORRIS, 

Justice. 

97 Filed Jan 2 1945 

In the United States Court of Appeals for the District of 

Columbia 

No. 8849 

Bertha N. Millard, Et Al., Appellants 

v. 

Burnita Shelton Matthews, Et Al., Appellees 

Appeal from the District Court of the United States for the 

District of Columbia 

Stipulation Amending Concise Statement of Points to be 
Relied Upon by Appellants. 

9S The parties appellant and appellee, by their coun¬ 
sel, stipulate as follows: 

1. In accordance with FRCP 75(h) that the concise state¬ 
ment of points to be relied upon by the appellants as set out 
at pages 91 and 92 of the typewritten transcript and as the 
same will be set out at pages 86 and 87 of the printed joint 
appendix is hereby amended in the particulars and respects 
following, namely: 
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(a) The figure “4” in the fifth line from the bottom of 
page 86 of the appendix is changed to “6” and the word 
“objectors” in the last line of page 86 of the appendix is 
changed to “objects”. 

(b) The word “caveators’ ” as it occurs in points num¬ 
bered 3 and 4 on page 87 of the appendix is changed to 
“caveatees’ 

(c) The word “caveatees’ ” as it appears in points 5, 6, 
7,8,9,10,11 and 12 on page 87 of the appendix is changed to 
“caveators’ 

2. Insert after point 14 on page 88 of the printed appen¬ 
dix the following: 

15. Because of the admission in evidence of the paper 
given by the decedent to Wilbur Wingate. 

W. C. SULLIVAN 

, Attorney for Appellants 

SPENCER GORDEN 
Attorney for Caveatees 


